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(podujatie organizuje Justicna akadémia Slovenskej republiky v spolupréci s Velvyslanectvom Francuzskej
republiky a v nadvaznosti na partnersky protokol krajin VySegradskej Stvorky za Gcasti domacich a zahrani¢nych
odbornikov v danej oblasti)

Datum konania podujatia: 13. — 14. marec 2012

Miesto konania: DetaSované pracovisko Justi¢nej akadémie SR v Omseni

09.30 hod. registracia ucastnikov

10.00 hod. otvorenie vzdelavacieho podujatia
JUDr. Peter Hulla
riaditel Justi¢nej akadémie Slovenskej republiky
JUDr. Stefan Harabin
predseda Najvyssieho sudu Slovenskej republiky

1. deit vzdeldvacieho podujatia 13.03.2012 (utorok)

10.30-11.00 hod. JUDr. Dana Bystrianska
prezidentka ZdruZenia sudcov Slovenska
,Sudcovskd etika a Eticky kédex sudcov v Slovenskej republike”

11.00—-11.30 hod. JUDTr. Juraj Sopoliga
predseda sendtu Krajského sudu v KoSiciach
¢len Sudnej rady Slovenskej republiky
,Etika sudcu v rozhodovacich ¢innostiach a v osobnom Zivote”

11.30-12.15 hod. JUDr. Lubos Bunciak
prokurator netrestného odboru Generalnej prokuratury SR
predseda prokuratorskej rady pri Generalnej prokuratire SR
,Etika prokurdtora v rozhodovacich innostiach a v osobnom Zivote v SR”

12.15-12.30 hod. spolo¢na fotografia ucastnikov
12.30 - 14.00 hod. obed (formou bufetovych stolov)

14.00 — 14.45 hod. JUDr. Lenka Bradacova, Ph.D.
prezidentka Unie $tatnych zastupcov Ceskej republiky
,Etika Stdtneho zdstupcu v rozhodovacich ¢innostiach a v osobnom Zivote v
C‘-’ “«

14.45 - 15.45 hod. JUDr. Jan Vyklicky
sudca Najvyssieho spravneho siudu Ceskej republiky
estny prezident Sudcovskej Unie Ceskej republiky
,Etika v prave”
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15.45 - 16.15 hod.

16.15 - 16.30 hod.

16.30 —17.30 hod.

17.30 hod.

prestavka na obclerstvenie

prof. Lasar Gruev

predseda Najvyssieho kasacného sidu v Bulharskej republike
, Eticky kodex v Bulharskej republike

diskusia, ukonéenia prvého dna

vecera (formou bufetovych stolov)

2. den vzdeldvacieho podujatia 14.03.2012 (streda)

08.00 — 09.00 hod.

09.00 — 09.45 hod.

09.45 —-10.45 hod.

10.45-11.00 hod.

11.00 - 12.00 hod.

12.00 hod.

12.15 hod.

ranajky (formou bufetovych stolov)

JUDr. Tomas Novosad
viceprezident Sudcovskej tnie Ceskej republiky
,Sudcovskd etika a Eticky kédex sudcov v Ceskej republike”

Christophe Seys
podpredseda odvolacieho sudu v Rennes
,Etika sudcu a prokurdtora vo Francuzsku: Commeon law?“

prestdvka na obcerstvenie

Dr. Gerhard Reissner

predseda krajského sudu vo Viedni

druhy viceprezident Rakuskeho zdruzenia sudkyn a sudcov
prezident Eurdpskeho zdruzenia sudcov

,Etika sudcu a prokurdtora v Rakusku”

ukoncenie podujatia
JUDr. Peter Hulla

riaditel Justi¢nej akadémie Slovenskej republiky

obed (formou bufetovych stolov)



Professional ethics of judge and prosecutor

(seminar organized by Judicial academy of the Slovak republic

in cooperation with Embassy of France

and in the frame of Partnership protocol of the countries of Visegrad 4
with participation of domestic and foreign experts in given field)

13. -14. marec 2012

Programme

Venue: Detached centre of the Judicial Academy of the Slovak republic in Omsenie, 914 43

09.30 a.m.

10.00 a.m.

Omsenie 820, Slovakia

registration

opening of the seminar

JUDr. Peter Hulla

Director of the Judicial academy of the Slovak republic
JUDr. Stefan Harabin

President of the Supreme court of the Slovak republic

1. day 13.03.2012 (Tuesday)

10.30-11.00 a.m.

11.00-11.30 a.m.

11.30-12.15 a.m.

12.15-12.30 p.m.

12.30-14.00 p.m.

14,00 - 14,45 p.m.

JUDr. Dana Bystrianska
President of the Association of Slovak judges
,Judicial ethics and ethical codex of judges in Slovak republic”

JUDr. Juraj Sopoliga

Presiding judge of the Regional Court in KoSice, member of the Judicial
Council of the Slovak republic

»Judge ethics in decision-making activities and personal life”

JUDr. Lubos$ Bunciak

Prosecutor of the non-criminal department of the General prosecution of the
Slovak republic

President of the Council of Prosecutors

“Prosecutors ethics in decision-making activities and in personal life in SR”

joint photo of the participants
lunch (buffet)
JUDr. Lenka Bradacova

President of the Association of Prosecutors of the Czech republic
“Prosecutors ethics in decision-making activities and in personal life in CR”
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14,45 - 15,45 p.m. JUDr. Jan Vyklicky
Judge of the Supreme Court of Czech republic
Honorary president of the Judges “ Union of the Czech republic
,Ethics in the law”

15.45-16.15 p.m. break

16.15-16.30 p.m. prof. Lasar Gruev
President of the Supreme court of Cassation of the Bulgaria
“Ethical codex in Bulgaria”

16.30-17.30 diskussion, end of the 1. day

17.30 p.m. dinner (buffet style)

2. day 14.03.2012 (Wednesday)

08.00 —09.00 a.m. breakfast

09,00 - 09,45 a.m. JUDr. Tomas Novosad
Vice-President of Union of Magistracy of the Czech republic
“Judicial ethics and Ethical codex of judges in Czech republic”

09.45-10.45 a.m. Christophe Seys
Vice-president of the Appeal court in Rennes, France
Ethics of the judge and prosecutor in France: Common law?”

10.45-11.00 a.m. break

11.00-12.00 a.m. Dr. Gerhard Reissner
President of the District court in Wien
2" vice-president of the Association of Austrian judges
President of the European judges association
“Ethics of the judge and prosecutor in Austria”

12.00 p.m. Closing of the seminar
JUDr. Peter Hulla

Director of the Judicial academy of the Slovak republic

12.30 p.m. lunch (buffet style)



ETIKA SUDCU
JUDr. Dana Bystrianska
prezidentka Zdruzenia sudcov Slovenska

Doval'te ivodnu uvahu k téme s ndznakom vychodisk, skatnaznakom.
Zaénem retorikou pani prof. Krskovej, ktora uviedlgednom zo svojich
vystupeni: véine parafrazujem :

Pre spol@&nost’ je dobry sudca pozehnanim. Profesionalny svet saod nie je
svetom namedznej prace, ani biznisu. Sudca ma pasle, ktoré kazdy z nas
dostava ako dar. Spbsob, akym vykondvame svoje pdanie, je nielen
aktom naSej sebarealizacie, ale ndffa ho zmyslom, presahujicim
kazdodenné pragmatické zdolavanie Zivota.

Damy a pani, etika a diskusia o nej @gh vyjadrenie zhody o tom, Zadia

z rovnakej profesie, kazdy sdm za seba, na pospdiu s ostatnymi, solidarne
sa dohodnu na zneni pravidiel, ktoré budl dolioeododrziava Kazdy
predap jednotlivca vrha zlé svetlo na celu celok, Batkych. Aka je Uloha
Zdruzenia sudcov Slovenska v tomto procese?

V case, k& sme viazani mnozstvom pravnych pravidiel a ukla@anam
reSpektové Ustavu, statusové zakony, profesiondlne poriadjey, etika
moznogou pre nas. Je vysostne doménou sudcov samydili sir etické
pravidla, vyjadrové sa kich plneniu ahodnétiich vyvoj a aj aktérov.
Schvalenie¢i doplnenie etickych pravidiel musi sprevafizacta k tymto
pravidlam, seba reSpektovanie, reSpektovanie inypez, offiadu na pravnu
zodpovednas a schopnas presunutia  hodnotenia veci do roviny preventivnej
pred pravidlami roviny sarke].

Etika vSeobecne je suhrn hodnot v spravani sa v, ktoré vzisli z praxe,
su overené wachtilymi gestami naSich predchodcov aich skugénpsesli
skuskowasu, a preto si ich odovzdavaju jednotlivci z pekoh na pokolenie.
Eticky kédex je subor pravidiel spravania sa skygiudi, ktorych povolanie je
povySené nad povolanie aje doprevadzané nielarzidwanim zakonov
a spravodlivosti, ale aj samotnym hlbokym preseedm, Ze gestd nie su
gestami, ale prejavmi charakteru.

V mnohych krajinach neexistuje subor pisanych igravetického spravania sa
sudcov. Existuje, ale nepisany kédex, ktory neubadtom v tychto krajinach
na doéveryhodnosti a noblese, dketieto pravidla jednotlivec ispotoos’

reSpektuju. Pisany eticky kodex je lertitou pomdckou, pretoze ak pravidla
reSpektuje véSina, stavaju sa pravidlami bezladu na formu /pisanu alebo
nepisanu/. Z vysSie uvedeného vyplyva, Ze bdadih na formu etického
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kédexu pravidla overengasom, by nemuseli iywynutitd’né. Naopak mali by
byt postavené mimo vynutiteé pravne normy.

Na Slovensku sme Eticky kdédex prijali v aprili 20@ljeho garantom bola
Sudna rada SR.

Donedavna nebolo Va re&i o etickych pravidlach a o etike.

Na Slovensku, sme sa od roku 2001, kedy bol prifatgky kdédex SR,
k hodnoteniu etickych pravidiel nedostali. Nebolitworene organy, v ramci
Zdruzenia sudcov Slovenska, neinstitucionalizosalani inak.

Az dnes, k& nas priam Sokuje, aky ndzor ma verejha sudcov a sudcovsky
stav, ako nagastuje nizkou doverou ta vSetky média, atania, ke’ nas
ozn&uju za  podozrivych  askorumpovanych, a@anych za
nekompetentnych, lenivych, neschopnych sa dohbdmal vlastnej jednote
a nazoroch sledujucich zaujencginy, kladieme si otazkgj nam eticky kodex
nema pomd&¢ pri interpretacii inak vynucovanych pravnych narie
upravujucich spravanie sa sudcov.

Od kazdého sa v spdlaosti vyZaduje dodrziavanie pravnych predpisovdcau
nie je vynimkou. A od sudcov sa vyZaduje viac, \dija sa dodrziavanie zasad
etiky, pravidiel overenycltasom, vynasajucich sudcovské povolanie na jeho
poslanie, ktoré ma prispid spravodlivosti, pri rozhodovani o osude inych.

Vela rokov po politickych zmenach prinieslo sudcom I&Zzmné lepsSie
postavenie iohodnotenie. Sudca patri do <spalsti, Zije a rozhoduje
v spol@nosti o jej jednotlivcoch, o ich statuse, majetkle na Slovensku sudca
je ten, kto je ohrozovany, kto v tejto mravne pakkwej spoléenskej atmosfére,
ktora priam hystericky ozitaje sudcov za pévodcov vSetkého zla v sprodsti,
za nevymoZzittnog’ prava, za nedostatol efektivnog ekonomiky, za
poruSovanie l'udskych a oianskych prav. Prave vtejto dobe, je sudca
hodnoteny kazdym a vSetkymi. A to nielen za nedaslehie pravnych noriem,
ale aj za nedodrziavanie etickych noriem. Zastavamely sudcovia za etické
a nekritizujeme neetické spravanie kolegov?

Zamyslime sa nad tymgi sa tento stav da zlep$i? Budeme len viac hovol?

o etickom kodexe a etickom spravani_sudcov? & existujuci Eticky kodex
zmenime, doplnime, alebo_vytvorime mechanizmy_jehaplatiiovania na
péde Zdruzenia sudcov Slovenska&i Sudnej rady SR.




Spola&nog’ namcorazéastejSie kladie za vinu, Ze sa vytraca nasa zodjno#
voci vlastne) profesii ajej mravnym hodnotam. Klada sa nas J&ké
poziadavky, aby slUzili nielen pravu, ale afabom, a aby sme obetovalilké
¢ag’ svojho Zivota praci, aby sme venovali praci mealas v praci, ale aj mimo
neho, za obete, ktorymi st n&ds, vlastny Zivot, vlastna spokojtioZiadajd
od nas, aby boli mravni, dodrziavali vSetky zasady

Som toho nazoru, ze o etike je potrebné hovatia vzdelava® sa, lebo ako
keby sudcovia kvoli svojim podmienkam v praci a mnastve prace na toto
zabudli.

V ust. 8 30 zakona o sudoch a sudco¢h385/2000 sa déitame:
Pri_vykone sudcovskej funkcie ipo jej zaniku a ajv osobnom Zivote, sa
sudca _ma spravdé tak, aby nedoSlo Kk poruSeniu vaznosti, dbéstojnosti
sudnej moci, naruSeniu doévery Vv nezavislé, nestraén a spravodlivé
rozhodovanie sudov.

Ja dodavam. Nielen to. Sudca je povinny vykonavasvoju funkciu
a v osobnom Zivote dodrziavél pravidla tak, aby sa aj javilo, Ze Zivot sudcu
nijako nenaruSa dostojnog, dbveru v nezavislé, nestranné a spravodlivé
rozhodovanie sudov.

Pri komentovani sudnych rozhodnutia bez znalosti v politici i média
shazia prezentovaob¢anom sudcov, ako tych, ktori nedodrziavaju eticlee a
mnohokrat ani pravne principy.

Za fungovanie justicie su sudcovia spoluzodpovedni?

Su spoluzodpovedni aj za pokles dévery verejnostidnictvo?

Ma sa slovensky sudca sam alebo v zastUpeni kaiposéidcov, vyjadrova

k takymto hodnoteniam, v tig vo vztahu ku kolegom?

O etike sudcu sa oplati hoviari

Minuly rok som sa z&astnila snemu Soudcovské uneskych kolegov.

O etike hovorili v pracovnej skupine a rozoberalnkrétne otdzky sudcov, ktori
sa na etickl komisiu obrétili. 15lo o otazky bdimé&ivota, majuc dilemwi
bude ich spravanie etick&aho nevyhodnotia ako spravanie etiku. Diskutovali
mnohi a uzniesli sa na zaveroch, na odgamiach, ktoré budu odpo¥eu.
Zaoberali sa napriklad tyndi m6ze by sudcaclenom rozhodcovskej komisie,
ktora posudzuje prestupy kov vo futbale, za prestupy ktorych sa platia
obrovské finatné prostriedky. Rozoberali¢i je etické, aby sa sudca
zWashoval tvorby materidlov v réznych olanskych zdruzeniach alebo
v predstavenstvach, ktoré sa dotykaju bezprostrgetime Zivota, na Skolskych
podujatiach alebo podial nac¢innosti predstavenstiev bytovych druzstiBalo
sympatické, sledovél zaujem o tému, ako citlivo kolegovia pracuju, ako



maju o takychto otazkach nielen zaujem ale aj pochpnosti, ktoré mnohi
Z nds nemame.

Ak je etika veda o spravnom Zivote, potom by malstipova’ vSetky, mozno aj
tie najjednoduchSie otazky pracovného Zivota sud&o, sa spravavo svojej
pojednavacej miestnosti, #ostranam v sudnej sieni, ako komunikévared
verejnosou, ako sa spravav osobnom Zivote, kamtisa kam nie, s kym, aby
som nevytvaral predsudky, dojem, Ze moje spravargeje v sulade s etikou
mojho povolania.

Vo vSeobecnosti som si pitala, ze mnohi maju za to, Ze treba prisne
oddelit’ disciplinarne konania a etiku. Ze treba zvyrazn®, ze etika je ni€o
¢o dobrova’ne dodrziavame bez toho, aby bola zabezgEna vynutite’nost’
letikyl/.

Preto sa vratim k 8§ 30 zakonaf. 385/2000 Z.z. To ponuka pri hodnoteni
plnenia povinnosti sudcu posudenie spravania sudcwg jeho hodnotenie,
teda¢i je v stlade s etikou etickym kédexom.

Eticky kédex u nas je hmotnopravnou normou. Jej apkaciu ma na starosti
len ten, kto je opravneny sledovél plnenie povinnosti sudcu?

Sudcovia, potrebujeme jednotnu stavovskd organizagj silnd, schopnu
hodnotenia, principialneho. Potrebujeme sudcov, sadpnych zastnit’ sa
na takomto hodnoteni kolegov s dopadmi, ktoré totohodnotenie ma.
Vytvorime znova eticky vybor? Kto budu jehoé¢lenovia?

Poradna rada eurépskych sudcov (CCJE) vydala sekwoa rozobrala otazky
discipliny a deontolégie. Uvahy ENCJ v oblasti detgie nadvazuju na
stanoviska:. 3 Poradnej rady eurépskych sudcov.

Hovoriac o tejto téme, ma sdasne napada¢i mozno vytvorit’ pravidla etiky
sudcov bez prepojenia na etiku a spravanie na ostad pravnické povolania,
ktoré suvisia so sudcom, sudmi, sudnym konanim /néti, exekuatori

a prokuratori /.

Etika sudcu je spojend s hodnotami, ktoré su viefoe, vymoziténe,
interpret&né a su spojeneé s takymi hodnotami akngeavislo¢', nestrannog’,
zadkonno®> adobré meno justicie Su spojené s doverou verejnosti
v sudnictvo a tato dovera by nemala b nie len porusena, ale ani ohrozena
Preto z tohto uhla polPadu, etika sudcu nie je len vecou sudcov. Dotyka sa
zakladnych principov, oltianskych okfanov, prava &astnikov v konani
pred sudmi na nezavisly, nestranny, spravodlivy sud sudcu.



Etika sudcu v rozhodovacichinnostiach a v osobnom Zivote
JUDr. Juraj Sopoliga
predseda senatu Krajského sudu v KoSiciach
¢len Suadnej rady Slovenskej republiky

Z medzinarodnych Standardov upravujacich nezéstisla nestranna’s
sudnictva v zaujme vytvarania realnych podmienokirdiavaniacl. 6 ods.1
,Dohovoru“ upravujuceho zakladne pravo ¢caba na pristup k nezavislému
a nestrannému sudu, z ktorych vychadzal Ustavogarceovele Ustavy SR v r.
2001 azich novelizacii (aktualizicie) vyplyva, bée je mozné vytvofi
potrebné podmienky pre fungovanie nezavislého sfelibez dodrziavania
etickych pravidiel sudcovskym zborom, v zaujme epla zakladného ¢élu
etického kodexu zabezfié upevnenie dovery verejnosti Kk justicii dvi
rezollicia VZ OSN z r. 1985 o Zakladnych principogzavislosti sudnej moci,
odpor&anie Vyboru ministrovélenskych Statov Rady Eurdpy z 13.10.1994
R(94)12, Eurépska charta o Statite sudcu prijattrassburgu vr. 1998,
odpor&anie vyboru ministrov Rady Eurdpy zo 17.11.2010 Rbt (2010)12,
Magna Charta sudcov schvalena Poradnou radou éyabpsudcov CCJE
(2010)3 z017.11.2010, rezolucia VZ Europskej sieieinych rad — ENCJ
v Bruseli v r. 2007).

Aktualne odportianie vyboru ministrov zr. 2010 sa osobitne zaobera
etikou sudcov v kapitole VIII. (body 72-74), kdeadza, Ze funkcia sudcu by
mala by vykonavana pddh etickych zasad profesionalneho spravania sag ktor
zahnuja nielen povinnosti, ktoré mézu byankcionované v disciplinarnych
konaniach, ale maju Isynavodom pre sudcu, ako sa sprava

Zasady mo6zu ki zakotvené v kddexe sudcovskej etiky, ktory by mal
upevnt’ déveru verejnosti k sudcom a justicii,damin sudcovia musia zohr&va
veducu ulohu pri vytvarani takychto kédexov. Sudadvy zrejme mali ma
mMoZznos poziadd v oblasti etiky o pomoc organ v rdmci sudnictva.

Vychadza sa vSeobecne zo zasady, Ze nedodrzakirgeh etickych
povinnosti samo o0 sebe nesmie predstatovasciplinarny priestupok.
Ustanovené zasady maju skiako nastroj samospravy pre sudcov, t.j. ako
vSeobecné pravidla, ktoré ushgj ich ¢innosti. Je mozné konsStatavae ak
poruSenie etickych pravidiel by malo tbypostavené na rovnakld Urave
s konanim, ktoré podlieha disciplinarnemu konarde, o nepochopeniecélu
etickych zasad anavySe by nepodporovdialSie zdokonkovanie tychto
etickych noriem. Aby bolo disciplinarne konanie @gmené, neetické konanie
sudcov musi bffzavazné a zjavné.



Je teda nevyhnutné désledne reSpeki®kaitainos’, Ze ¢innos’ sudcov
ma by’ usmetiovana deontologickymi principmi odliSenymi od didiciarnych
pravidiel, ako je to upravené v dokumentoch Porpdiaty eurépskych sudcov
(CCJE) v Magne charte sudcov zr. 2010 (bod 18stmnovisku¢. 3 (2002)
upravujuce zasady a pravidla profesionalneho spiasa sudcov.

NaSa pravna upravu obsahuje napojenie poruSedicogskej etiky na
moznog disciplinarneho postihu sudcu tym, ze medzi zakdaghovinnosti
sudcu, v zaujme zaruky nezavislosti a nestranmyknu sudcovskej funkcie,
zaraluje aj dodrziavanie zasad sudcovskej etiky,cqm disciplinarnym
previnenim je i zavinené nesplnenie alebo porusSpaignnosti sudcu (8 116
ods. 1 pism. a/, 8 30 ods.1) z&k385/2000 Z. z. v platnom zneni).

Je teda dané opravnenie disciplinarnemu sudumeirgposudzovania
disciplinarneho previnenia, judikatirou udtaliporuSenie ktorych zasad
sudcovskej etiky ndpa kritéria disciplinarneho previnenia.

Prejudikovanie poruSovania etickych pravidiel sprda sa sudcu
v disciplinarnych rozhodnutiach, by nalezite mohébezpeilo prejav etického
rozmeru sudnictva

Kodexy spravania sa sudcu (etika) majua sveydody v nasledovnych
oblastiach:

1) poméahaju sudcom vyriesi problémy profesionalnej etiky, Bom im pri ich
rozhodovani poskytuju autonémiu a zanu nezavislog od inych organov,

2) informuju verejnog o normach spravania, ktora je opravnena od sudcov
ocakava,

3) prispievaju k ubezpéovaniu verejnosti, Ze sadnictvo je spravované nsk&v
a nestranne.

NaSa pravna uprava rieSi problematiku sudcovskeyy ezakonnou
Upravoud’alSej posobnosti Sudnej rady SR tak, Ze Sudna $&l@o dohode
s ministrom spravodlivosti schigje zasady sudcovskej etiky (8 4 ods. 2 pism.
d) zak.c. 185/2002 Z.z. o Sudnej rade SB),sa eSte nerealizovalo.

V podmienkach slovenskej justicie mame vasinosti schvalené Upravy
etickych kédexov Hlavnym zhromazdenim ZdruZeniaceudslovenska (v roku
1999) a Radou sudcov SRiaa 14.4.2001 (iSlo o poradny organ ministra
spravodlivosti, ktory pokh vtedy platnej legislativny predstavoval najvyssi
organ samospravy sudov).



PodrobnejSiu Upravu problematiky sudcovskej etibgahuje rezollcia
VZ ENCJ zr. 2007, ktora sa zaoberaldadanim rovnovahy medzi
nezavislogsou sudnictva (na ktord ma kazdy narok) transpaoetitru institdcii,
slobodou tlae a pravom verejnosti na informacie a uvedenymmastiskami
Poradnej rady europskych sudcov.

V siasnosti mame dany nalezity zaklad na posudzovamieSenie
pravidiel etického spravania sa sudcu pri vykonénsgtiva (v rozhodovacich
¢innostiach) ako aj v osobnom zivote.

I. Etika sudcu v rozhodovacichéinnostiach (pri vykone sadnictva).

Pri  koncipovani prednasky vychadzam z reSpektavardvoch
zakladnych principov.

al/ nie je moznézostaw kompletny zoznam zésad, ktoré maju slteko nastroj
samospravania sa sudcov, t. j. ako vSeobecné paaktbré usmeiuju ich
¢innog’, maju zosté nezavislé od disciplinarnych pravidiel a zab&rpg¢eho
aktualizovanie.

b/ pravidla maju zabezpet sudcom prekonava prekazky, ktorym celia
v suvislosti s ich nezavislésu a nestranngsu.

A. V uvedenej oblasti by zasady etiky sudmali zahfiat® v podstate
nasledovné oblasti:

1. nezavislo®, kedZze je pravo kazdého &dna v demokratickej
spolanosti ma prospech z justicie, ktora je nezavisla od zalanwej a
vykonnej moci a ktor4 vznikla na ochranu slobédravpoltana v ramci
pravneho Statu. Sudca ma preto umat’ pravo bez strachdi sa zapdi, alebo
nezapédi akymkdvek formam moci (vykonnej, zakonodarnej, politicke;
hierarchickej, ekonomickej, medialnej alebo veremenke).

2. bezdhonno$ - sudca si pIni svoju ulohu poctivo v zaujme
spravodlivosti, t.j. pri reSpektovani dvoch povistie ¢cestnosti a déstojnosti.

3. nestrannog’, ktor4 predstavuje absenciu akychkek predsudkov
a vopred vytvaraného Usudku pri rozhodovani, gkorigpostupoch prijatych
pred vyhlasenim rozhodnutia.



4. zdrzanlivost’ a diskrétno®> — sudca ma hy zdrzanlivy pri
prezentovani svojich nazorov na verejnosti, abywehaval podozrenie, Ze sa
ovplyviiuje nezavislos a nestranna’sjeho rozhodovania, sprava sa trpezlivo,
dostojne a zdvorilo k osobam &stnenym na konani i ku vSetkydalSim
osobam, s ktorymi pri vykone sudnictva kona (prizgddo styku) a reSpektuje
ich osobnos

5. pracovitost’ — zverené veci rieSi v primeranej lehote zodpojieng
predmetu sporu, piom zabezp&uje kvalitu rozhodovania. Je preto povinny
ststavne ddpiat’ svoje odborné znalosti, rozSiravsi vdeobecny rolad a tym
udrziava vysoku urové svojej odbornej sposobilosti.

6. reSpekt aschopno® nacuvat — sudca preukaze naleziti Uctu
k postavenid’udi a ich déstojnosti aj schopmos venova pozornos vykladu
faktov aodbornym argumentom predloZzenych stranamch pravnymi
zastupcami.

7. Rovnaké zaobchadzanie sudca poskytuje kazdému, ktocoama
narok v procese rozhodovania, ako aj v rozhodmurii,uznani jedinénosti
kazdého jednotlivca.

8. Kompetentnog’, t.J. realizaciu prava spaioosti na kompetentného
sudcu so Sirokou odbornou zdattms vyplyvajucej aj z metodického pristupu
k svojej praci i adaptaciou na novy vyvoj, pri oddweni rozhodnuti jasne
a dostatdne, pouZzivajuc zrozumiteé vyrazy okrem pripadov, kedy zakon
alebo zauzivana prax ustanovuju inak.

Vlastnosti sudcu
KedZe dbvera v justiciu je garantovana iba nezavislymestrannym,
poctivym, kompetentnym a pracovitym sudcom, mal g’ sudca utité

vlastnosti pri vykonavani svojej funkcie, za ktgeepovazuju

a) mudrost’, ktora sa prejavuje prostrednictvom znalosti redprava, ako aj
vd’aka rozumnému, spravodlivému a rozvdznemu sprayvaniu

b) lojalita, ¢o znamena, Ze upfatje a zarovié neprekrduje jemu zverené
pravomocigco ho viaze k pravnym principom Statu,

c) Pudskos’, ktora sa prejavuje reSpektovanim osbb aich st vo
vSetkych okolnostiach jeho pracovného i sukromrahata,



d)

f)

odvaha, t.j. sudca ju musi preukazavaza &elom vykonavania uitych
procedudr, vyrovnanim sa s rdoznymi tlakmi pre spil@emyzvy modernej
spolanosti,

seribznog’ arozvaznos’, ktord spoiva vjeho primeranom spravani das
celého procesu bez prehnanej formality,

schopno® nacuvat’, komunikovat’, zaliha absentovanie zaujatosti
a predsudkov pri vyjadrovani sa primeranym a neshisRacnym spdésobom
v pisomnych i ustnych prejavoch, dee pri praci sudcu ide o trvalé duSevneée
usilie a neustalu natau ¢innog’ aj rozvijanim sudcovskych zhwosti pri
efektivnom organizovani svojej prace.

Povinnog’ vodi profesii

Vzhradom na suvis vykonu profesie s komunikaciou v r&udcovského
zboru je vhodné zaratlaj nasledovné kritéria:

1. Sudca zachovava &imstatnym sudcom nalezitu Gctu a sprava sa k nim
kolegialne, vo v#ahu knim prejavuje spalenska slusnas zdvorilog’
a taktnos, vylucuje nelichotivé vyjadrovanie o odbornych znalogtiac
a profesnom postupe svojich kolegov.

2. Sudca by mal prispiev& tvorbe, k zdokorn@vaniu a k reSpektovaniu
etickych pravidiel v zaujme integrity a nezavisiastdnictva.

3. Mal by sa, pokh svojich moznosti a schopnosti, pdeiena riadeni
a rozvoji sudnictva a na zdokdioaani pravneho systému.

[I. Etika sudcu v osobnom (olgianskom) Zivote

Pri Uprave povinnosti v @imnskom (osobnom) Zivote sudcu je potrebné
vychadzd zo skut@nosti, ze sudnictvo modze fungayaden ak su sudcovia
v kontakte s realitou, a preto by nemalit’ bgolovani od spolénosti v ktorej
Ziju. ReSpektovia sa musi podstatna skatms’, Ze sudcovia, ako ¢hnia,
poZivaju tak isto zakladné prava a slobody, ktarélsanené najma Eurépskym
dohovorom d’'udskych pravach a zékladnych slobodach.

Preto by vo vSeobecnosti mali zastslobodni vo vybere aktivit mimo
profesie, ovSem takéto aktivity sudcu mézu ohtroeh nestrannasalebo ich



nezavislos, a preto sa musi vytvariprimerana rovnovaha medzi stigm
zainteresovania sudcov Vv sp&hesti a potrebou, aby pri plneni svojich
povinnosti (by nezavisli a nestranni) sa takymi aj spalusti javili.

V uvedenej oblasti ide o nasledovné zasady:

1. Sudca nesmie vyuziv@ prestiz svojho Uradu na ziskanie osobnych vyhod,
resp. vyhod pre tretie osoby, ani vyuiieposkytové informacie, ktoré ziskal

v suvislosti so svojim postaveni, funkciou, na dely, ktoré nesuvisia s jeho
poslanim.

2. Sudca pri sprave svojho majetkua majetku svojej rodiny demonstruje svoju
doéveryhodno$ a jej transparentnésu, priéom je povinny nevstupovado
pravnych vZahov, ktoré by mohli narudvaznos a déstojnodfunkcie sudcu.

3. Sudca sa ma vyhybd aktivitAm, ktoré by mohli by prekazkou
bezuhonného &stného vykonavania jeho funkcie a svojou povabpasobom
financovania, organizacie ohrézddveru v jeho nezavislés Zarovdi sa ma
vyhyba spola@nosti, miestam i osobam, ktoré by ho mohli komptona’ ako
predstavitéa sudnictva.

4. Sudca je povinny zdrza sa najma finakdne-obchodnych aktivit, ktoré by
mohli by v rozpore sjeho nezavistmsi i riadnym plnenim pracovnych
povinnosti.

5. Vykon mimosudnych aktivit sudcu nesmie nariSdostojnos sudcovského
aradu a dbveryhodnts verejnosti v sudnictvo. Nesmie bez povolenia
a kompenzacie vyuzivaidlo sudu, jeho technické vybavenie a personal.

6. Pri vykone svojich olgianskych a politickych prav kona tak, aby tatonog’
neohrozovala déveru v riadny vykon funkcie sudstidnictva.

7. Svojim obcianskym zivotom a spravanim sa na verejnosti mé fmykladom
dobrych spoldenskych spésobov a osobnej dostojnosti.

lll. ZAVER

Zaverom je potrebné konStatdyde pri Uprave zasad etického spravania
sa, ktorych schvéalenie ma v kompetencii sidna aalohode s ministrom
spravodlivosti, je nevyhnutnésit’ viaceré okruhy problémov.

1. stret poruSovania etickych pravidiel a disciplinarna zoggdnos sudcu,
. uréenie sudcovského organu, ktory bude kompetentny triggoblematické
Zivotné (sukromné a profesionalne) situacie sudzhudzujuce pochybnosti



o reSpektovani zasad sudcovskej etiky (napr. etifdyor zriadeny sudnou
radou)

. otdzkaobligatérnej participacie vykonnej moci na piijatdsad etického
spravania sa sudcov, &ge tieto by mali by prijaté ako stanovisko (zhrnutie
nazorov) sudcovského stavu.

Za vhodny postup povazujem, pri tvorbe etickych zasad, len Uzku
siwinnost” organov riadenia aspravy sudov, sudcovske] sar@ogp
stavovskych sudcovskych organizacii, ako aj zastupeerejnosti (komory
inych pravnickych profesii, sociologovia, medi&mperti, filozofi a pod.).



Etika prokuratora v rozhodovacich ¢innostiach a v osobnom zivote
JUDr. Lubos Burrtiak
prokurator netrestného odboru Generalnej prokuratiry SR
predseda prokuratorskej rady pri Generalnej prokuratare SR

Vazené damy a pani,

na uvod svojho vystdpenia si dovolim uviemiekd’ko zakladnych
informacii o pravnom postaveni prokuratiry o p@sst prokuratury
a uloh&ch prokuratdry.

K pravnym zakladom prokuratdry:

Pravny zaklad prokuratiry mé svoje vyjadrenie teMs Slovenskej
republiky vélankoch 149 az 151 anasledne v zakénel53/2001 Z. z.
o prokuratire v zneni neskorSich predpisov a vidko 154/2001 Z. z.
o prokuratoroch a pravnychéakatd¢och prokuratiry v zneni neskorSich
predpisov. Dovolim si poznameahaZe ostatna novela uvedenych zakonov bola
vykonana prijatim zakon& 220/2011 Z. z. / predlozeného do Narodnej rady
SR ako vladny navrh zakona / , ktorym sa meni dndopakons. 153/2001 Z. z.
o prokuratire v zneni neskorich predpisov a ktosanmenia a ddpaju
niektoré zakony, vratane zakora 154/2001 Z. z.. Z dévodu namietaného
nestladu niektorych ustanoveni zaka@n®20/2011 Z. z. s Ustavou SR bol
tento zakon napadnuty na Ustavnom stde SR. Ustaimy SR svojim
rozhodnutim¢. PL.US 105/2011 z 28.9.2011 pozastawiinfiog’ niektorych
ustanoveni zakon& 220/2011 Z. z. ktoré menili a dapli zakong. 154/2001
Z. Z.

Z4akon ¢. 153/2001 Z. z. o prokuratire upravuje postavemigdsobnas
prokuratdry, postavenie a pb6sobtiogeneralneho prokuratora, pésohhos
ostatnych prokuratorov, organizaciu a riadenie pratiry.

Zakon¢. 154/2001 Z. z. o prokuratoroch a pravnyetkatéoch prokuratury
upravuje postavenie prokuratorov, ich prava a pwst, vznik, zmenu a zanik
ich sluzobného pomeru a naroky z toho vyplyvajimmpovednostné vahy,
disciplinarne konanie, samospravu prokuratorov igravnd prax pravnych
cakat&ov prokurattry. Winnog pravnej Gpravy wvahujicej sa na postavenie
asistentov prokuratora bola vy3Sie uvedenym rozihiban Ustavného sudu
pozastavena.



Procesné opravnenia prokuratorov upravuju osobz@iéony, a to najmé
Trestny poriadok a Giansky sudny poriadok, ale dplSie zakony, napr. zakon

¢. NR SR¢. 278/1993 Z. z. osprave majetku Statu v znenikor8fch
predpisov.

P&sobnas prokuratury:

Pdsobnot prokuratiry vymedzujél. 149 Ustavy Slovenskej republiky, ktory
ustanovuje, ze prokuratura Slovenskej republikyachrprava a zakonom
chranené zaujmy fyzickych os6b, pravnickych osobtatu. Ustava teda
konStituuje prokurataru ako organ ochrany pravgngtze ponechava na
osobitné zakony pravnu Upravu o konkrétnych vécpatriacich do pésobnosti
prokurattry. Ustava nezaraje prokuratiru medzi organy vykonnej moci. Je;
postavenie a pdésobnbsymedzuje oddelene od vykonnej moci v samostatne;
hlave nasledujucej za hlavou upravujucou sudnu nhbedzi prokuratirou
a vykonnou mocou neexistuju v Slovenskej repuldikiezZiadne Ustavné vazby.

Ulohy, ktoré zékony zveruju do pésobnosti prokumgtivykonavaju vecne,
miestne a funéne prislusni prokuratori. Jednotlivé pravomoci (ketencie)
prokuratorov, vratane generalneho prokuratora gihedzené v zakonoch
a prokuratori ich smu upkava’ len postupom a pravnymi prostriedkami
ustanovenymi v zakone.

ZjednodusSene mozno povedaze tazisko cinnosti prokuratorov spiva
v oblasti:

1/ trestného konania — jedna sa o trestné stilastib podozrivych zo spachania
trestnychc¢inov, dozor nad zachovavanim zakonnosti preththa trestného
stihania a v pripravhom konani, uptatanie prokuratorskych opravneni v
konani pred suadmi,

2/ dozoru nad zachovavanim zakonnosti v miestad® &1 drZzané osoby
pozbavené osobnej slobody alebo osoby, ktorychr@sslmboda je obmedzena
(tJ. miesta, kde sa vykonava vazba, tresiabid slobody, ochranné &enie,
ochrannéa vychova dit),

3/ ok¥iansko-sudneho konania — ide o opravnenie zasttipsia v pripadoch
ustanovenych osobitnym zdkonom a o opravnenie tpadarh na zéatie
sudneho konania alebo vstfiglo uz z&atého sudneho konania vo veciach
taxativhe vymedzenych v @lanskom sudnom poriadku,

4/ dozoru nad zachovavanim zakonnosti organmi neyegpravy — vykonom
dozoru sa prokuratira nedostava do pozicie nadrietie nie je opravnena
kontrolova® efektivnos a (telnos’ a hospodarngspostupov organov verejnej



spravy, nesmie im zavazne uklédpovinnosti, pripadne inym direktivnym
sposobom zasahavalo ich ¢innosti. V tomto smere mozno konstatdvaze
prokuratdra nedisponuje deciznymi opravneniamivgkone prokuratorského
dozoru v@i organom verejnej spravy.

5/ legislativy a Ustavného prava - v legislativnpracese ma prokuratira pravo
uplatnt’ pripomienky a poznatky ziskané v aptikaj praxi k nAvrhom zakonov
a ostatnych vSeobecne zavaznych pravnych predpRmkuratori sa aktivne
zUCashuju na tvorbe pravnych predpisov v ramci medzirgga@h pracovnych
skupin. Generalny prokurator ma pravo pgbdavrh na z&atie konania pred
ustavnym sudom o sulade pravnych predpisov.

Postavenie a organizee usporiadanie prokuratary:

Prokuratura Slovenskej republiky je samostatnaahnohicky usporiadana
jednotnd sustava Statnych organov tale s generdlnym prokuratorom
Slovenskej republiky, v ktorej posobia prokurateo vzahoch podriadenosti
a nadriadenosti.

Sustavu prokuratury tvoria tieto Statne organy:

a/ generdlna prokuratira, ktorej osobitnodasiou je s posobndsu pre celé
Uzemie Slovenskej republiky aj Urad Specialnej prakiiry

b/ krajské prokuratury — v gte osem

c/ okresné prokuratury — v fie p&desiat Styri

NajvysSim organom v sustave prokuratury je Genaralprokuratira
Slovenskej republiky. Sidla a tzemné obvody ostdtnyprokuratdr sa zhoduju
so sidlami a izemnymi obvodmi sudov.

Princip samostatnosti prokuratary - vyjadruje, gekpratira plni svoje ulohy
oddelene od inych Statnych organov. Tento prineipvyrazneny aj v osobitych
zakonnych ustanoveniach (8 5 zakohal53/2001 Z. z. a § 26 zakora
154/2001 Z. z.), ktoré ukladaju povintiogSetkym prokuratorom vykonawa
svoje sluzobné povinnosti nestranne - pri plne@njish sluzobnych povinnosti
sa nesmu da ovplyvnit individualnymi alebo parcialnymi zaujmami ani
zaujmami politickych stran, nesmu gatin@ tlaku verejnej mienky alebo
oznamovacich prostriedkov a musia odmiétkazdy zasah, natlak, vplyv alebo
Ziadog, ktoré by mohli vies k ohrozeniu ich nestrannosti.

Samostatnasprokuratury je vyjadrena aj v sposobe financovgagiginnosti.
Finartné prostriedky na jefinnog’ su vylenované zo Statneho rozfia na
zaklade zékona o Stathom roZfo na prislusny kalendarny rok. Generalna
prokuratira Slovenskej republiky ma vlastnu razped kapitolu, je spravcom



tejto rozpd@tove] kapitoly avramci prostriedkov ztejto kaghyt financne
zabezpéuje ¢innog’ celej sustavy prokuratiry. Krajské prokuratirykeesné
prokuratary suU rozpdovymi organizaciami, ktoré su svojimi prijmami
a vydavkami napojené na Statny roggoprostrednictvom rozgtovej kapitoly
generalnej prokuratury.

Princip hierarchického usporiadania prokuratiry e pevyhnutnym
predpokladom pre jednotné uplavanie zakonov a ostatnych vSeobecne
zavaznych pravnych predpisov apre jednotné tglainie najma trestnej
politiky. Nezavislog sudov a sudcov totiz nevyhnutne vedie k ich negatEmu
rozhodovaniu. Musi preto existavaodborny organ, ktory sice nemdze priamo
zment rozhodnutie sudu, ale méze dosiafraby rozhodnutie sudu preskimal
sud vysSieho stufa.

Pre hierarchické usporiadanie prokuratiry su charekicke tieto znaky:

a) podriadenasorganov prokuratary na nizSom stupni organom pratiuy na
vySSom stupni,

b) hierarchické odovzdavanie pokynov, to znameeanadriadeny prokurator je
opravneny

1. vyda podriadenému prokuratorovi pokyn, ako ma postupavkonani a pri
plneni Uloh,

2. vykona ulohy podriadeného prokuratora alebo rozhddé ich vykona iny
podriadeny prokurator.
Zakonom¢. 220/2011 Z. z. dosSlo k prijatiu Upravy vyjadreneistanoveni 8§ 6
ods. 8, 9 zakond. 153/2001 Z. z. v zmysle ktorej, v taxativhe vymsuych
pripadoch je zak&dzané nadriadenému prokuratoroda’vypodriadenému
prokuratorovi tzv. negativny pokyn pri vykone dazor trestnych veciach /
nez@&at' trestné stihanie, nevzniesobvinenie, nepoda navrh na vzatie
obvineného do vazby a pod./ wansko sudnom konani / nepddaavrh na
z&tatie olgiansko sudneho konania , neptd@ravny prostriedok, nevstipio
zaatého obiansko sudneho konania a pod. /, ako aj v rAmkory dozoru
prokuratora nad zachovavanim zakonnosti organmnejneyr spravy / nepoda
protest prokuratora, nepatlaipozornenie prokuratira / V zmysle prijatej
pravnej Upravy nadriadeny prokurator nemoze vyggsedené ukony vykoma
sam a ani rozhodtiy ze ich vykona iny podriadeny prokurator. Tietoolk
mdbze vykond len bezprostredne nadriadeny prokurator / 86 bdszakona ¢.
153/2001 Z. z. /

Vznik sluzobného pomeru prokuratora
Sluzobny pomer prokuratora vznika vymenovanimudkéie prokuratora ak

zakon ¢. 154/2001 Z. z neustanovuje inak. Prokurator yenenovany do
funkcie bez ¢asového obmedzenia na oZeal konkrétnu prokuratiru



generalnym prokuratorom. Generalny prokurator mdagunkcie prokuratora
vymenovd len Statneho atana Slovenskej republiky, ktory:
a) v deé vymenovania dosiahol vek najmenej 25 rokov,
b) ma vysokoskolské pravnické vzdelanie druhéhpristu
c) ma sposobilasna pravne ukony v plnom rozsahu,
d) je bezuhonny a jeho morélne vlastnosti davajukag Ze funkciu prokuratora
bude riadne vykonava
e) ovlada Statny jazyk,
f) ma trvaly pobyt na Uzemi Slovenskej republiky,
g) nie jec¢lenom politickej strany ani politického hnutia,
h) zlozil odborna justind skasku,
I) suhlasi s vymenovanim do funkcie prokuratoraun#nu prokuraturu; suhlas
musi m&@ pisomnu formu.

Inkompatibilita: Vykon funkcie prokuratora je neéiiel'ny s vykonom inej
funkcie (zakon ich presne vymedzuje), prokurat@smie podnik§ ani
vykonava inu zarobkovikinnog’ s vynimkou spravy vlastného majetku alebo
majetku svojich maloletych deti, vedeckej, pedagkaji lektorskej, literarnej,
publicistickej a umeleckeajinnosti za predpokladu, Ze takénnos’ nenaruSuje
riadny vykon funkcie prokuratora, dostojtidsinkcie prokuratora a neohrozuje
dbveru v nestrannégprokuratiry. V pripade pochybnosti, generalny prétor
rozhodne o povinnosti prokuratora ukah taka funkciu aleboc¢innog’.
Prokurator méze vykonavdunkcie v stavovskej organizacii prokuratorov a v
JustEnej akadémii.

PreruSenie vykonu funkcie prokuratora: Vykon fuek@rokuratora mozno
prerust za podmienok ustanovenych zakonom (zvolenie d&den na vykon
ktorej zakon doviuje preru& vykon funkcie prokuratora, vykon funkcie
v medzinarodnej institucii, rodinné dévody). Vykdunkcie prokuratora sa
preruSuje dom, ke’ sa prokurator statlenom vlady Slovenskej republiky,
Statnym tajomnikom ministerstva, sudcom Ustavnéit Slovenskej republiky
alebo platenym funkcionarom vysSieho alebo Ustredn#dborového organu.
PreruSenie vykonu funkcie prokuratora trva eSteenedhesiac po skaéeni
vykonavania funkcie, pre ktoru bol vykon funkci@kuratora preruseny. Vykon
funkcie prokuratora sa preruSuje ajodh, kel sa prokurator zaregistruje ako
kandidat vo vibach na prezidenta Slovenskej republiky, vd’béazh do
Narodnej rady Slovenskej republiky alebo vorléch do organov uzemnej
samospravy. PreruSenie vykonu funkcie prokuratoréa €Ste jeden mesiac po
vyhlaseni vysledkov volieb, ak prokurator nebol leny, alebo eSte jeden
mesiac po skafeni vykonu funkcie, do ktorej bol vo Koéch zvoleny.



ETIKA

Etika je filozoficka disciplina, ktora skima morallebo moralne relevantné
konanie a jeho normy. MozZno ju povazévaa disciplinu praktickej filozofie,
ktora sa zaoberdudskym konanim ajeho tvorbou. Prakticka filozofea
filozofické wenie, ktoré priamo smeruje ku konaniu a zda@wgpel pravidla
konaniacloveka. Medzi filozofické discipliny patria aj greadgia, ontoldgia,
axiolégia a dejiny filozofie. Etika sdeni poda toho,éim / akym prostredim /
sa zaobera, napriklad medicinska etika , obchotilke ,eetika v obchode. Etika
je vemi uzko spojena s moralkou. Moralka predstavuje rrsupravidiel,
poziadaviek na spravanie stoveka v spolonosti. Je vyjadreninfudskych
vlastnosti , obsahuje suhrn vSetkych kladnych hbdn@apomaha nam vyhtu
sa zlému spravaniu.

Kazdy c¢lovek vo svojom Zivote je pod vplyvom zakazov, pdav,
usmerneni, zvykov, mravov, ktoré ovpiyyu jeho spravanieéi skutky v rovine
vSeobecnej, ale aj v rovine odbordeprofesionalneginnosti. Konkrétne formy
spravania séudi su podmienené etickymi a mravnymi principmiviadajucimi
v danej spolénosti, ale aj prislusnésu jednotlivca k utitej socialnej skupine,
Kk urcitému stavu resp. profesii.

Je nesporné, Ze v spoimsti sa na niektoré druhy profesijnyghnosti kladu
vySSie moralne poziadavky. Tato skirios’ ja dana osobitnou ddverou, ktoru
urcita profesia poziva, spalenskou kontrolou a jednak aj tym, Zze charakter
a povaha uitého druhu prace vyzaduje vysoku zodpovedngweciznos
a koordinovanas VySSie morélne poziadavky suU nesporne kladené
predovSetkym na tie profesijné skupiny, ktorychesbpm c¢innosti je sam
¢lovek , jeho z&kladndudské prava a slobody, opravnené prava a zaujmy.
Tymito skupinami su predovSetkym pravnické profedMeprofesii pravnikov,
pri ich poésobeni takmer na ktoronikek poste sa vzdy prelinaju pravne
a mravné poziadavky. Je to pochopnite pretoZze akuKwoek profesiu bylovek
vykonaval, nech by bol akymReek Specialistom, jeh@innog’ sa stane
spolatensky osoZznou len vtedy, ak jej zakladom su etick@&avné principy. Vo
vSeobecnosti mozno konStatéyaZze z etickych poZiadaviek na vykon
pravnickych profesii si najma:

Ucta k pravu a spravodlivosti,

zaujem aloveka, vysoka kultivovangsa korektnog v konani a vystupovani
ochrana pred sartidbos’ou a nadradenésu

neprehliadanie nazorov a opravnenych zaujmov inych

reSpektovanie prav vsetkychastnikov konania

Profesijna etiku - deontologiu mozno charakterizoako odvetvie etiky,
ktorého predmetom je systém noriem upravujucichirpma’ odbornika ku
klientovi, verejnosti a ku kolegom. Z p@udu profesijnej etiky sa jednak
rozliSutvSeobecné etickénormytverzalne moralne normy danej



spola:nosti aplikovaténé na vSetkychludi, pricom tieto su modifikovane
implantované aj v konkrétnych profesiach a $§ @ éf ic ké normy

vyplyvajuce zo statusu danej konkrétnej profeditoré su nazyvané rolov é
normy. Do profesijnej etiky patria iba rolové normfoziadavky na etiku
profesie vyjadruju profesijné spaenstva vo svojich etickych kddexoch.

Etické kddexy v pravnickych povolaniach  prijali dewovia, advokati
,exekutori a notari.

Eticky kédex mozno charakterizavaako normativny systém zaiujuci
v sebe moralne normy a principy, ktory je vyjadneninravného idealu titého
povolania , jeho hlavnych hodnét, ¢iiou formou prikazov a zakazov
v pisomnej podobe. SlGzi ako projekcia plnenia Mgiovolani i ako vSeobecny
ndvod , ako sa treba sprévar konkrétnych situaciadch a v profesijnych
vztahoch. SlUzZi aj ako miera hodnotenia konania, k&kedi profesii. Jeho
normy definuju spravanie, ktoré ma verejiggavo @akava od odbornikov
a od ich zamestnancov.

Medzi funkcie, ktoré by mal eticky kddex pinmoZzno uvies :

1/ mal by by zjednocujucim dokumentom,
2/ mal by by zdrojom verejného hodnotenia danej profesie,
3/ ma vyjadrové profesionalnu socializaciu,
4/ ma zvysovareputaciu a déveru verejnostidralanej profesii,
5/ ma slua ako prevencia Wb nemoralnemu spravaniu sa prislusnikov
vymedzenej profesie.

ETIKA PROKURATORA

Prokuratara, ktorej pravne postavenie a pésobsosti vyjadril vo vysSie
uvedenej ¢asti, doteraz neprijala eticky kodex prokuratoraZ hradiska
komplexnosti, najucelenejSi material vyjadrujucsady postupu prokuratorov
pri vykone sluZzobnych povinnosti v oblasti etikysigou suavisiace otazky
upravuju , Europske smernice o etike a spravani kymé&orov” tzv.
.Budapestianske smernice,. Tento dokument nie je jdnotlivé narodné
prokuratury zavéazny, ale svojim obsahom predgawvyznamny material pre
mozny postup prijimania etického kdédexu prokuragnanasich podmienkach.

Prava a povinnosti, ako aj zodpovedhpsokuratora su v zmysle platne;
pravnej upravy vyjadrené v zakotislo 153/2001 Z. z. a v zakorel54/2001
Z. z.. Na generalneho prokuratora sa osobitnéahugie aj pravna uUprava
vyjadrend v zdkoneé 357/2004 Z. z..

Prava a povinnosti prokuratora su dvojakého dritwacas’ vychadza
z0 vSeobecnych pracovnopravnych predpisov /prgwavennosti ako tastnika
pracovno pravnych vahov/. Druhu ¢ag’ tvoria tie, ktoré vychadzaju



z osobitnosti plnenia tejto funkcie a su upraven&konoch. Prokurator sa
vykonom svojej funkcie podia na ochrane prav a zakonom chranenych
zaujmov fyzickych oséb, pravnickych oséb a Statu.

Prokurator vymenovany do funkcie prokuratora gélingm
prokuratorom sklada do jeho raKus ,"Sfubujem na svojdes’ a svedomie, Ze
budem dodrziawa Ustavu Slovenskej republiky, Ustavné zakony, zgkan
ostatné vSeobecne zavazné pravne predpisy, zeykong svojej funkcie ich
budem uplatova’ pod’a svojho najlepSieho vedomia a svedomia a Ze ds@da
nimi budem vykonaua funkciu prokuratora nestranne a spravodlivo. Budem
zachovavé vernos Slovenskej republike a chrdéniddstojnog funkcie
prokuréatora.".

Prokurator ako organ ochrany prava je v suladeakonom povinny /85
Z.¢. 153/2001 Z. z./

a) poda najlep3ieho vedomia a svedomia upmatt’ Ustavu Slovenskej republiky,
Ustavné zakony, zakony, medzinarodné zmluvy vyhksespésobom
ustanovenym zakonom a ostatné vSeobecne zavazamepéedpisy,

b) reSpektova a chrani Tudsku dostojnas zakladnéludské prava a slobody a
vyvarova’ sa akejkbvek diskriminacie,

c) chranf verejny zaujem,

d) postupovéiiniciativne, spravodlivo, nestranne a bez fafov.

Zakladné povinnosti, ktoré je prokurator povinninify sd upravené
v ustanoveni 8 26 zako®al54//2001 Z.z. a tie su nasledovné :

a) pint povinnosti, ktoré mu vyplyvaji z Ustavy Slovenskegpubliky, z
ustavnych zakonov, zo zdkonov a z ostatnych vSeebeévaznych pravnych
predpisov, ako aj ulohy a pokyny uloZené nadriadepyokuratorom, ak bol s
nimi riadne oboznameny; splnenie pokynu je prolarrgbvinny odmietnt) ak
by jeho splnenim spéachal trestdin, priestupok, iny spravny delikt alebo
disciplinarne previnenie,

b) chranf verejny zaujem a sliZverejnému zaujmu,

c) vykonavd svoje sluzobné povinnosti svedomite, nestrannezgphi@’ahov,

d) nedd sa ovplyvni individualnymi alebociastkovymi zaujmami, zaujmami
politickych stran alebo politickych hnuti, neffatin@ tlaku verejnej mienky
alebo oznamovacich prostriedkov a odmiétakykd’vek zasah, natlak, vplyv
alebo ziadog ktoré by mohli vies k ohrozeniu jeho nestrannosti,

e) kona& objektivne a prihliadana vsetky rozhodné okolnosti bez’atiu na to¢i
su pre strany alebo preastnikov konania prospesné, alebo neprospesné,

f) chrant’ Tudska déstojnas zakladn&'udskeé prava a slobody, nezvylioga’ a
nepoSkodzowua strany alebo &astnikov konania pre ich pohlavie, rasu, farbu
pleti, jazyk, vieru a nabozZenstvo, politické iné zmy%anie, narodny alebo



m)

n)

0)

p)
r

a)

b)

socialny povod, prislusndk narodnosti alebo k etnickej skupine, majetoki, ro
alebo iné postavenie,
prehlbova svoju odbornu kvalifikaciu,
zdrzd sa verejného vyslovovania svojho nazoru na pripadgré nie su
pravoplatne skafené,
zdrza sa konania, ktoré by mohlo viek stretu sluzobného zaujmu s osobnymi
zaujmami prokuratora, najmad nezneuiivaformacie ziskané v suavislosti s
vykonom funkcie prokuratora na vlastny prospecbha@lea prospech iného,
nevykonava ¢innog’, ktora je nezltitel'na s vykonom funkcie prokuratora,
neposkytova sluzby pravnej pomoci; za sluzbu pravnej pomocnapovazuje
zastupovanie pdd osobitného zakona, /€@ansky zakonnik, Qbansky sudny
poriadok, Zakon o spravnom konani/,
zachovavé dostojnog pri vykone funkcie prokuratora, chrénivaznos
vykonavanej funkcie a vystritiaa vSetkéhaio by mohlo spbsobiujmu na cti
prokuratora alebo oslabddveru v jeho nestranngs

dodrziavé pri vykone svojej funkcie pravidlA prokutdarskej e
tiky,
ma’ obleeny Uradny odev (talar) v konani pred sudmi nardav pojednavani
a verejnom zasadnuti sudu v trestnom konani a nedmévani sudu v
ok¢ianskom sidnom konani,
vyuziva sluzobnyc¢as v plnom rozsahu a dodrzidgvastanoveny tyzdenny
sluzobnycas,
oznamovasluzobnému Uradu vSetky zmeny vo svojich osobrigtahoch,
oznami bez zbytéoného odkladu sluzobnému dradu stratu alebo odciglzen
svojho sluzobného preukazu.

Prokurator nie je opravneny Strajkévani inak narGsariadne plnenie
Uloh prokuratary a nesmie vykondvaoliticku ¢innog’ /élanok 54 Ustavy , § 26
ods. 2 zakona. 154/2001 Z. z. /.

Prokurator je povinny zachovavamléanlivog’, a to aj po zaniku
sluzobného pomeru, o veciach, o ktorych sa dozvedglvislosti s vykonom
svojej funkcie, ak nebol tejto povinnosti zbaveyzakona. Zbaviprokuratora
povinnosti zachovavyamlé¢anlivog” méze generalny prokurator, a to aj po zaniku
sluzobného pomeru prokuratora.

Dal3ie povinnosti, ktoré zékon. 154/2001 Z. z. v ustanoveni § 74
prokuratorovi uklada su nasledovné:
dodrziava pri vykone svojej funkcie vSeobecne zavazné prapredpisy,
sluzobné predpisy, pokyny a prikazy veducich pratarov na zaistenie
bezpé&€nosti a ochrany zdravia,
nepoZzivé alkoholické napoje ani iné navykové latky prediatkom sluzobného
dna a p@as sluzobnéhora,



c) oznamové sluzobnému Uradu nedostatky a poruchy, ktoré bwlinwhroze
bezpénog’ alebo zdravie prokuratorov pri vykone ich funkcie.

S poukazom na citaciu vysSie uvedenych pravnyadgsov mozno
konStatové, Ze prokurator ma v zdkonnej podobe upravené ablesispektrum
povinnosti, ktoré zdsadnym spdsobom reguluju awupiravykon najma jeho
sluzobnych povinnosti vratane jeho rozhodovao®josti, ale aj spravanie sa
v jeho sukromnom Zivote. Uvedena Uprava predstawugiti zaruku, aby
v pripade nedodrzania resp. nereSpektovania zakoneymedzenych
povinnosti, bolo mozné voprislusSnému prokuratorovi vyvatizodpovednas
za jeho konanie resp. spravanie.

Zakoncislo 154/2001 Z. z. v ustanoveni § 188 definuj@ disciplinarne
previnenie prokuratora
a) zavinené nesplnenie alebo poruSenie povinposturatora,
b) spravanie prokuratora, ktoré vzbudzuje opragngmochybnosti o jeho
svedomitosti a nestrannosti pri rozhodovani,
c) spravanie prokuratora na verejnosti, ktoréuri¥aznos prokuratary.

Ani etika, ani moralka u konkrétnelitoveka vratane prokuratora nie je
dan& od prirody, dethe a automaticky. Je dovana kvalitou spokenského
a socialneho prostredia, charaktertudi s ktorymi prichadzélovek do styku,
ako aj intenzitou pdésobenia tychto vplyvov na fowaiwe jeho osobnosti. Ak
ma jednotlivec kona mravne, musi k¥ vychovavany tak, aby sam dokazal
rozliSova’ medzi nazormi, hodnotami a javmi z jatlu ktoré su zlé a ktoré su
dobré.Pre systematicku realizaciu mravného konamistrany prokuratora vSak
nie je postaujuce len spravne rozliSovanie mravného a nemraynétie
prokurator by mal mauz vypestovanu schopnpsnal by ma vnatorna snahu,
potrebu a vBu po presadzovani spravnych a moralnych noriemaktigkom
Zivote, ktoré prezentuje tak v profesijnom vystugoy ako aj v osobnom
Zivote.

V tomto procese nezastugitgl Glohu zohrava uz vychova , neskér
pravnické Studium, nasledne obdobie pripravy n&diunprokuratora /pdth
v sitasnosti platnej Upravy pravnyakatd prokuratiry/ a potom samotny
pristup aochota dodrziava povinnosti areSpektova uctu Kk pravu
a spravodlivosti. Je potrebné uviege prokurator nevykonava svoju funkciu
/po vymenovani za prokuratora béasového obmedzenia/ 8 hodin denne.
Prokuratorom je a zostava prokuratorom aj po uglyjeho sluzobnéhatasu.
Pri vykone funkcie prokuratora je zrejme nemozih&oditne oddefi jeho
plnenie sluzobnych povinnosti od jeho ostatnéhavapria sa v osobnom zivote.
Osobny Zivot prokuratora podlieha taktiez minimalmeralnym pravidlam,
ktoré viac ako dobrovime plne reSpektuje. Vyhodnotenie spravania sa
prokuratora aj v osobnom Zivote mathbgdnym z kritérii pri jeho hodnoteni
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v rdmci preverovania kritérii pre jeho kariérnyspgp. Dodrziavanie etickych
a moralnych zasad je vyhodnocované aj pri hodnoterdivnych ¢akatéoch
prokuratary. Funkcia prokuratora jeI'w& obtiaznou a natmou funkciou.
Nalezité plnenie sluZzobnych povinnosti ,dodrziaganetickych a moralnych
zasad sa u prokuratora vyZaduje ako nedielngass(plnenia jeho uloh bez
oh'adu na nartnog’ plnenia uloh, ako aj bez tddu na pripadny tlak réznych
okolnosti na prokuratora /vysoka pracovnéiaAenos, ¢asova tiese okamzité
rozhodovanie, zlozite'sa pravna nakmog’ veci, ale aj prethsna medializacia
vyvolavajuca pre¢hsné zavery verejnosti a nasledny jednostranniaknaia
vyrieSenie veci a pod./. Prokuréator je aj v rarmgchto Specifickych a tazenych
podmienok hodnoteny ako subjekt, ktory jedn@mea musi znigsnaranejSie
podmienky pri jeho predpokladanej snahe zachaownaralne a etické principy
vo svojom profesijinom aj osobnom konani a vystupova Zasadnou
skutanog’ou v ramci vykonu funkcie prokuratora je, ze ak@éar ochrany
prava sa musi za kazdych okolnosti av kazdej iddainej veci riadi aj
élankom 2 ods. 2 Ustavy, a z tohto dévodu mdze kdve na zaklade Ustavy, v
jej medziach a v rozsahu a spésobom, ktory ustardkon. Jeho rozhodovacia
¢innog’” a profesijny postup su kontrolovéte zo strany jednak nadriadenych
organov, ako aj dotknutymi osobami a Sirokou vergjou v ramci zakonnej
povinnosti  zvergjovania pravoplatnych rozhodnuti a postupov prokueat
vydanych v trestnom konani na webovom sidle gemejarokuratuary.

Verejno$ najma prostrednictvom médii osobitne prejavuje jerau
0 kontrolu vykonu sluzobne&jnnosti prokuratora, ktordasto Zid hodnoti bez
nalezittho poznania konkrétnej veci. Rovnako pozormyhodnocuje
a prezentuje aj zadovazené poznatky nasyade, Ze prokurator sa v osobnom
Zivote dopustil konania, ktoré je v rozpore so zakon /vedenie motorového
vozidla pod vplyvom néavykovej latky/ alebo s mrammy a moralnymi
zasadami. Aj v takychto pripadoch verejhgeokuratora nevnima ako bezného
ok¢ana, ale prave ako prokuratora, ktory by mal regmova vysSSie moralne
a etické zasady.

Dovolim si poznamema Ze platna pravna Uprava takmer dostago
pokryva tie povinnosti, ktoré je prokurator povinrginit, reSpektova
a dodrziavé v ramci plnenia sluzobnych povinnosti. Mozno p@fede tieto
povinnosti subsumuju v &itej casti aj etické a moralne hodnoty, ktoré
prokuréator pri vykone sluzobnéjnnosti ma dodrziava V tomto smere ani nie
su problémy z Fadiska pripadného postihu prokuratora za poruskennych
a tym aj moralnych a etickych zasad /8 188 pisrh, a zakona&. 154/2001 Z.
z./.

Ako rolové normy — zakladné zasady ktoré by prakar mal vzdy a za
kazdych okolnosti dodrziavanozno vyjadii nasledovné povinnosti:

vykonavé svoje ulohy vratane povinnosti padabzalobu, vydauwa decizne
rozhodnutia a opatrenia v trestnom konani , patifvotesty a upozornenia
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b/
c/

d/

o

>S5

prokuratora vratane sudnych zalob v spravnom stdnicv sulade s
relevantnymi vnuatrostatnymi zakonmi a medzinaradngtohovormi tvoriacimi
sitag’ ndsho pravneho poriadku,

vykonavd svoje Ulohy spravodlivo, nestranne, konzistentieeine,

reSpektov chrant’ a podporové 'udskld dostojnas aludské prava, vratane
prav Eastnikov konani iniciovanych prokuratorom,

ma’ na zreteli, Ze prokurator kona v mene spobsti a verejného zaujmu,
dodrziavé spravodlivi rovnovahu medzi vSeobecnymi zaujmapal&nosti

a zaujmami a pravami jednotlivca.

Urcité Specifikd vykonu prokuratorského dozoru v mgsh veciach by
mali ndjs’ vyjadrenie v ramcovych zasadach profesionalngbr@vania sa
prokuratora, ktoré mozno vyjadrv nasledovnych bodoch, p@dktorych by
prokurator mal vzdy :
reSpektové zasadu spravodlivého sudneho konania tak, akoajetzena
v ¢lanku 6, Eurdpskeho dohovoru na ochraiudskych prav a zakladnych
slobdd, ako aj v sudnych pripadoch sudnej praxbgskeho sudu préudskeé
prava,

. vykonava svoju funkciu spravodlivo, nestranne, objektivneeaavisle,

usilova’ sa, aby systém trestnej justicie fungoval poki@zZnoco najlitelnejSie
a konzistentne so zaujmom justicie,

. reSpektové zasadu prezumpcie neviny,

pri rozhodovanici stiha alebo nestihaalebo ofomkad’vek inom, ¢o mbze
zasiahnd do priebehu sudneho konania, usilbweto, aby boli vykonané alebo
vykonavané vSetky nevyhnutné vySetrovacie ukonysatvovania,

zoadhovat’ vSetky dbélezité okolnosti pripadu vratane tychgré&tsa tykaju
obvineného bez dhdu na to¢i su v jeho prospech alebo neprospech,
nedavd podnet na zstie alebo nepoktava’ v konani, poki& nestranné
vySetrovanie ukaze, Ze obvinenie nie je dévodné,

. stiha’ prisne ale spravodlivo a pridrziavea dokazov,

skiuma ziskané dbkazy s diem zisti’, ¢i boli nadobudnuté zakonnym
sposobom,

nepouzi dbkazy, pokié existuje dbévod domnievasa, Ze boli ziskané
nezdkonnym sposobom predstavujucim zavazné pormudemskych prav
obvineného alebo inej osoby a pauzakto nadobudnuté dokazy len proti
osobam, ktoré ich nezakonne ziskali,

zasadzova sa za to, aby boli vykonané prislusné opatrenai pym, ktori
takéto metody uplatja,

dodrziav& zasadu rovnosti zbrani, hlavne pri sprigtyani informacii
obvinenému a jeho obhajcovi v sulade so zakonorsadami spravodlivého
sudneho konania,

. naleZite zohadhova’ zaujmy svedkov a obeti,
. pomahd sudu dosiahnuspravodlivy rozsudok,
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0. rozhodovd na zéklade nestranného a profesionalneho hodaoteni
dostupnych dbkazov.

Uvedené Specifikd zdsad su podmienené aj &hkaftiou, Ze pravomoci
prokuratora v trestnej oblasti za@hju rozsiahle kompetencie prokuratora
v pripravnom konani, ako aj pri podavani obzZalolgj @astupovani v konani
pred sudom. Prokurator v konani pad 215 ods. 2, 3, Trestného poriadku -
zastavenie trestného stihania, 8 216 Trestnéhoadkari - podmienmé
zastavenie trestného stihania, 8 218 Trestnéhoadkari - podmienmé
zastavenie trestného stihania spolupracujucehanebgho a 8§ 220 Trestného
poriadku — konanie o zmieri vydava rozhodnutiatipktorym zakon pripi&a
podanie opravného prostriedku, o ktorom rozhodujgameci sustavy
prokuratary, nadriadeny prokurator. Pravoplatnédoainutia v tychto veciach su
svojou povahou res iudicata. V pripade postupulgo8 232 Trestného
poriadku - konanie o dohode o vine a treste prdkurgpraciva cely spisovy
material a sudu ho predklada spolu s navrhom naasmme dohody o vine
a treste, ktor predtym podpisuju prokurator, obuiy obhajca a poSkodeny.

Zakon ¢. 153/2001 Z. z. o prokurature upravuje vykon dazprokuratora
v posobnosti trestnopravnej, @énsko sudnej ako aj v pdsobnosti vykonu
dozoru prokuratora nad zakondos postupu a rozhodovania organov verejnej
spravy / zahtujuci najma organy Statnej spravy a Uzemnej saraggp/.
V kazdej oblasti v ktorej prokurator v ramci zakanowymedzenej posobnosti
uplatiuje svoju pravomoc prostriedkami realizacie dozesiupuje a zasahuje
do osobnych prav alebo do prav a opravnenych zaujak fyzickych, ako aj
pravnickych oséb resp. do rozhodovasignosti organov verejnej spravy. Vzdy
ide oc¢innog’ prokuratora smerujucu k ochrane prav, ktoru giadyje verejny
zaujem. V tomto smere by bolo Ziaduce vyjadaj ucité vSeobecné zasady
profesionalneho spravania. Prokuratori beZadin na prostriedky, ktorymi
realizuju vykon dozoru prokuratora, by mali vzdy oddziava® najvysSie
profesionalne Standardy a

. stale by mali dodrZiavapatrinu Uroveé cti a dostojnosti, ktord prinalezi ich
profesii

. vzdy by sa mali spravana profesionalnej arovni

. vzdy by mali vykonav& svoju profesionalnu pracu na najvysSSej drovni
Standardov integrity moralnej bezdhonnosti a suethsti

. mali by vykonavd svoje funkcie na zaklade vlastného hodnoteniaofakt
a v sulade so zakonom, slobodne a bez nenaledtghgviiovania

. mali by stale by dobre informovani, vzdelavani a mali by sUstavieela/a’
relevantny vyvoj v oblasti prava a v celej spwlosti

mali by vynakladéd maximalne Usilie na zachovavanie svojej nestrannos
a konzistentnosti a na to, aby sa takto aj prejaopricom by mali akceptova
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vSeobecné smernice, zasady a kritéria tak, aka jevedené v odseku 36a
Odporitania Rec(2000)19, ktorym by sa mali ako jednotlajcako celok riadi
pri vykone svojich povinnosti amali by sa usiléva zabezpé&ovanie
primeraného dialégu a timovej prace

. vykonava svoje povinnosti spravodlivo, smelo, bez upredimsinia

a predsudkov

. nemali by dovoli, aby do ich prace zasahovali jednotlivci alebojmawé

skupiny, natlak verejnosti alebo médii

mali by reSpektouwa pravo I'udi na rovnos pred zakonom, zdriasa

diskriminacie os6b z akéhokeek dovodu, napriklad pohlavia, rasy, farby
pokozky, jazyka, nabozenstva, politického alebdangresvedenia, sexualnej

orientacie, narodnostného alebo speltského pdvodu, prislusnosti

k narodnostnej mensine, majetku, povodu, zdravatrsééivu, postihnutia alebo

akéhokdvek iného statusu

. chrant’ profesionalne tajomstvo
. zoadhova’ nazory, legitimne zaujmy, sukromie a pripadné gbagdb,

s ktorymi pri vykone svojich sluzobnych povinnodtichadzaju do kontaktu /

vratane odsudenych oséb / ,
usilova’ sa zabezg®va’ vramci svojich prokuratorskych pravomoci, aby
osoby boli patdne informované o svojich pravach asvojom zakonnom
postaveni,

.zdvorilo a s uctou vykonavavoje povinnosti pred sidom, na policii a na inych
verejnych organoch, ako aj v spolupraci s ostatngrisluSnikmi pravnickych
profesii

. poskytovd s&innog’ a pomoc prokuratorom a prokuratiram inych Statov

v stlade so zakonom av zaujme podpory medzingrodpeluprace, a to

Vv najv&som moznom rozsahu,

. nedovolt’, aby vlastné osobné alebo fidgag zaujmy, rodinné, spalenské

alebo iné veahy nenaleZite ovplyiovali profesionalne spravanie prokuratora.

Prokurator by predovSetkym nemal kénapripadoch, kde on sam, jeho rodina

alebo kolegovia maju osobné, sukromné alebo &nménzaujmy alebo
prepojenia.

S poukazom na v gasnosti platnd pravnu Upravu zastavam nézor, ze
v konkrétnych veciach méze tbgbtiazne resp. problematické reagbpaave

na porusenia moralnych a etickych zasad v osobmeotezprokuratora. Aj ké

v sitasnosti nie je prijaty eticky kddex prokuratorapresbdobny material je
potrebné uvie§ ze na pravidla prokuratorskej etiky sa priamo vadéva
vyluéne text ustanovenia 8 26 pism. m/ zakéna54/2001 Z. z.. Nepriamo
mozno dodrzZiavanie etiky a moralky vydedukovaj zo zaverénych slov
obsiahnutych v texte I'sbu prokuratora /... chrahi déstojnos funkcie
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prokuratora/, ako aj z textu podmienky pre vymemozalo funkcie prokuratora
upravenej v ustanoveni 8 26 ods. 1 pism. d/ zakonB54/2001 Z. z. / je
bezuhonny a jeho moralne vlastnosti davaju zarg&udunkciu prokuratora bude
riadne vykonavé. S prihliadnutim na definiciu skutkovej podstagphujlcej
disciplinarne previnenie prokuratora — spravanakpratora na verejnosti, ktoré
znizuje vaznos prokuratiry mozno konsStatafjaze uvedené ustanovenie je
aplikovaténé v ramci vyvodenia zodpovednosti za spravanigrekuratora
v sluzobnomc¢ase, ale aj mimo sluzobnéh@su v oblasti osobného Zivota.
Absencia blizSieho konkretizovania etickych a mayeh hodnét a zasad
v tomto smere dava priestor prel'md Uvahu organu, ktory by rozhodoval
o pripadnom navrhu na disciplinarny postih prokenat ktory by sa v osobnom
Zivote mal dopusti previnenia na verejnosti spravanim znizujucirano®’
prokuratary. Aj tato skuttogs’ nepriamo nasveédje tomu, Ze existuju realne
a dévodné okolnosti Zat' proces potrebny pre prijatie etického kodexu
prokuratora.

Eticky kédex prokuratora by mal preto obsahbeacas’, v ktorej
by sa reagovalo na spravanie sa prokuratora wsuiom Zivote. V tejt@asti
by mali svoje miesto n&jsaj nasledovné zasady:

1/ prokurator nesmie svojim spravanim v sukromnoimoté poSkodzoua
a spochybova’ svoju skuténu alebo oddévodnene vnimanu respakavanu
moralnu bezdhonnésesp. intergritu, spravodlivésa nestranna'sprokuratury,

2/ prokurator musi vzdy reSpektavzakony a spravesa podla zakonov,

3/ prokurator sa musi spravéak, aby posiloval a udrziaval déveru verejnosti
voci svojej profesi,

4/ informéacie , ktoré boli prokuratorovi spristgme vramci vykonu jeho
profesionalnych povinnosti, prokurator nesmie vyaZina presadzovania
svojich vlastnych neodbévodnenych sukromnych zaujalebo zaujmov inych
0s0b,

5/ prokurator nesmie prijindadary, ceny, vyhody, finamu motivaciu alebo
pohostinnog od tretich strdn a ani vykonavailohy, ktoré by mohli by
vnimané ako naruSenie jeho moréalnej bezihonnossaannosti,

6/ prokurator sa ma vyhybaniestam ako aj osobam, ktoré by mohli prokuratora
kompromitov& /Gcag’ na pohosteni, zabavnych podujatiach a pobytoch
hradenych podnikatekymi subjektami/,

7/ vykonavanim povinnosti pri sprave svojho majed majetkovych pomerov
svojej rodiny prokurator zvySuje svoju osobnu dghednos pre vykon svojej
funkcie

8/ prokurator ma zvazowaspolupracu s neziskovymi organizaciami nad ramec
pracovnych povinnosti.

Hodnotenie spravania sa prokurator@ha jvystupovanie na verejnosti vo
sfére najmad jeho sukromného Zivota, sa nemdZzazoeal bez vopred
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1/

2/

stanovenych hranic. Nemozno absolutizolen plnenie sluzobnych povinnosti
a dodrziavanie moralnych a etickych zasad takynsapdm, Ze prokuratorovi
bude obmedzené, alebo azatk pravo na primerané sukromie, jeho osobny
Zivot, prejavy a spravanie sa v jeho osobnom ZilrmaeStevovanie Sportovych a
spolatenskych akcii, oslavy zZivotnych vyio navstevy reStaukaych zariadeni

a pod./. Nastavenie — zadefinovanie hranic, ktgrémiali nielen pomyselne
odddoval’ to ¢o je v sulade s etikou @ uZz je vrozpore s etikou najma
v osobnom Zivote prokuratora, je nepochybnémiecitlivé az problematické.
Osobitne vtomto smere su citlivo verejtims vnimané pripady stretnuti
prokuratorov so sudcami alebo zastupcami inychavmpckych profesii
v sukromnom Zzivote, na zéklade ktorych verefnuésledne priamo vyvodzuje
nemoznogé ich nestranného a objektivheho vystupovania kignych
kauzach. Verejnasnevnima a odhliada od moznych dlhomgch priatéstiev
vyplyvajucich zo spoléného Stadia na vysokej Skole, existencie koleg@iny
vztahov na predchadzajucich spiigch pracoviskach a pod. Vymedzenie
hranic pre vyvodenie arozhodnutie o moznej pretpsii z uvedenych
dbévodov je osobitne obtiazné. Rigorézny vyklad mtm smere presadzujuci
zédkazy by mohol vies az k znefunéneniu justtného systému v nasich
demografickych podmienkach.

Z hradiska samotného procesu prijatia kodexu prokuaator zmysle
platnej pravnej upravy ¥ahujucej sa na pdsobnoa pravomoci stavovskych
prokuratorskych organizacii, je potrebné poznameri@e samotné prijatie
etického kodexu prokuratora je vo whej pravomoci generalneho
prokuratora. Organy samospravy prokuratorov — zhumhania prokuratorov,
prokuratorské rady pri jednotlivych krajskych puoitirach a generalnej
prokuratire a rada prokuratorov ma v tomto smexe dpravnenie vyjadtisa
k pripadnému navrhu etického koédexu prokuratorgpo#Eadanie generalneho
prokuratora /8 222 ods. 1 pism. e/, § 224 odsseéhpf/ zakona&. 154/2001 Z.
z./. Stavovské organizacie prokuratiury nemajlonak posobnasa pravomoc
na prijatie etického kddexu prokuratora, ale prifgagrijatie etického kédexu
moézu u generalneho prokuratora inicibvaa na jeho vypracovani
spolupracové

Ako dalSi material vyuzittny pri  vypracovani navrhu etického kodexu
prokuratora moézu sliZinajma,

Sprava o eurdpskych normach tykajacich sa nglpdt justtného systému
/Benatska konferencia december 2010/,

Europske smernice o etike a spravani prokuratbBudapesStianske smernice ,
m4aj 2005 /, prijaté na Konferencii generalnych pmdikorov Eurdpy na 6.
zasadnuti
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3/ Odpor@anie Rady Europy. Rec/2000/19 prijaté Vyborom ministrovial
6.10.2000 ¢lenskym Statom o postaveni prokuratiry v systénmestrigho
sudnictva

4/ Odporé@anie Rady Europy¢. Rec/2000/10 o etickom kbddexe verejnych
¢initel'ov, prijaté Vyborom ministrov Rady Eurépyial 6.10.2010.

TaktieZ ako zdroj poznatkov by vditej miere mohli by vyuzited’né aj
uz prijaté etické kodexy prokuratorov v Nemeckukiéxku a Ma'arsku.

Eticky kédex v akejkbvek obsiahlej podobe &ite nebude méatvyjadrit
uplny a kompletny zoznam a vy®i vSetkych zasad etiky a moralky tak
z hradiska sluzobného postupu a rozhodovania prokarako aj z badiska
jeho spravania sa v osobnom Zzivote. Eticky kdédgxnémal predstavovaani
nastroj na mozné rieSenie nezhdd a osobnych artimordzi prokuratormi
v ramci ich vertikalneho postavenia . Ako nejedr&ma sa javi aj otazkdj
zasady vyjadrené v etickom kodexe sa stanu integual séag’ou pravidiel
disciplinarnych konani, alebo zostanu nezavisléolto pravidiel a budu sliZi
pre (ely vyluéne samospravnych organov. Palliska istoty je viami délezité
pre kazdého prokuratora poznanienedodrZzanie niektorej zo zasad bude uz
samo o sebe predstavévdisciplinarne previnenie, ako aj presné zadefin@a
postavenia organu, ktory bude vyhodnoaovaorusenie etického kodexu a za
akym (€elom. Eticky kodex by mal poskytot/aj primeranu ochranu vSetkym
tym prokuratorom, ktori si nalezite a zodpovedneaigpl svoje sluzobné
povinnosti a dodrZzuju moralne , etické pravidlk fari vykone sluzobnej
¢innosti ako aj v osobnom Zivote. Prijatiu etickékh@dexu by jednoziiae
mala predchadzasSiroka vnuatorna diskusia v ramci zvolanych zhrbdeani
prokuratorov, zasadnuti prokuratorskych rad & @dkuratorov, ako aj Siroka
vonkajSia  odborna diskusia zaca8ti odbornej verejnosti /napriklad
sociologovia, filozofi/. Principy samotného etibkékddexu by rozhodne mali
vypracova samotni prokurétori.

Slovenska republika ako pravny Stat budovany nasiabkych
demokratickych pravach a principoch by nespornknébeZite a zodpovedne
pristupovd k realnemu zabezpeniu vSetkych najma materialnych a fisapch
poziadaviek nevyhnutnych pre zabesm@e nestranného a samostatného
fungovania prokuratury, ako organu ochrany prawkidP naroky na profesijny
ako aj osobny Zivot prokuratora sa zvySuju resigninivnejSie sa presadzujd vo
vSeobecnych rovinach, tak Stat by nesporne malzpati€é aj podmienky pre
financnd, materialnu a personalnu stabilitu prokuratorditori nestranne
vykonavaju vémi nara@éné a nezastupiteé ulohy vo verejnom zaujme .

Dakujem za Va3u pozorns
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Etika statniho zastupce v rozhodovacich
¢innostech a v osobnim zivote v CR

JUDr. Lenka Bradacova, Ph.D.

»Vzdavat se odpovédnosti je popularni cesky
sport a vétsina Cechu prochazi Zivotem s
tim, Ze vini témér vsechny kolem sebe za
témér vsechny ze svych neuspéchi a za
kazdou ze svych katastrof, osobnich i
narodnich“

Benjamin Kuras

Primarni musi byt odpovédnost za vlastni ciny

28.5.2012
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Nastroje posilovani odpovednosti

jmenovani statnich zastupcu do funkce

kariérni systém a uprava prelozeni

vnitfni organizace

systém vzdélavani

pristup verejnosti k informacim — srozumitelnost, transparentnost
role komor, profesnich sdruzeni a obecné vefejnosti

role médii

Kodex profesni etiky statniho zastupce

Nejvy$si statni zastupitelstvi CR

Mravni kodex statniho zastupce

Unie statnich zéstupct CR

»neni oblast, kde by odpovédnost za mySlenku a ¢in neexistovala®




Eticka komise

Smyslem cCinnosti etické komise a jejim cilem je prispét k
prohloubeni etiky a solidarity ve vzajemnych vztazich mezi statnimi
zastupci a pri vystupovani a chovani statnich zastupcl na verejnosti

Eticka komise se pfi své Cinnosti fidi Statutem, ktery schvaluje
Shromazdéni zastupcl sekci

citovéno ze stanov USZ CR

Cile etické komise

Naplni €innosti komise je posuzovani jednani, chovani a
vystupovani statnich zastupct Ceské republiky, zda je v souladu

s Mravnim kodexem statniho zastupce pfijatého Shromazdénim
delegatt Unie v Praze dne 7. dubna 1999 a potvrzeného
Shromazdénim zastupcl sekci Unie ve Znojmé dne 9. dubna 2005
(dale Mravni kodex statniho zastupce).

Pfi hodnoceni chovani, vystupovani a/'ednéni statniho zastupce
muze pfihlédnout /nebo pritom pfihlizi/ k tomu, zda a jak chovani
nebo jednani statniho zastupce ohroZuje diivéru v ¢innost statniho
zastupitelstvi nebo v odbornost jeho postupu anebo snizuje
vaznost a dustojnost funkce statniho zastupce a zda je v rozporu
se slibem statniho zastupce (§ 18 odst. 2) zak. o statnim
zastupitelstvi

28.5.2012
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Stanoviska etické komise

+ statni zastupce a sdélovaci prostredky

» statni zastupce a jeho ucast na verejném zivoté

,verejnost ocekava od justice zjednodusené re¢eno spravedinost”

»Jakkoli je spravedInost pro kazdé
spolecenstvi nesmirné diilezita, prece vSak
sama nestaci. Predné se predstava
spravedinosti opira o jistou zakladni divéru

mezi lidmi*“




28.5.2012

Eticka povinnost

»Jednej vzdy tak, aby moralni zasady tvého
jednani mohly slouzit jako obecné normy
chovani vsech lidi a nepohlizej nikdy na
spoluobcany jako na pouhy prostredek k
dosazeni svych cili, ale vZdy jako na hlavni
ucel svého jednani."“

E. Kant




ETIKA V PRAVU — bida princip
JUDr. Jan Vyklicky
sudca Najvy3sieho spravneho studGeskej republiky
testny prezident Sudcovskej Uni€eskej republiky

Usttednim hlediskem a teoretickym vychodiskem je ddogte nebo
deontologicka etika, s&¢n normativni filosoficke etiky, ktery soudi, 2eveék se
ma rozhodovat a jednat podle pevnych zasad pouinnesprotikladu k
utilitarismu a konsekvencialismu ktery spravnost a nespravnost jednani
odvozuje z jehosledk.

Pojem deontologie poprvé pouzil anglicky reformadiosof Jeremy Bentham
a oznail jim svoji teorii moralky, ktera se snazila slagiovinnost a vlastni
zajem pod pojmem vhodného a u&itého. Dnes se tento pojem naopak pouziva
jako protiklad teorii _teleologickycha konsekvencialistickych. Zastancem
vyhraréné etiky povinnosti (a tedy v tomto smyslu deord@d byl zejména
Immanuel Kantktery chél svoji ,metafysiku mrau“ zalozit na nepochybném,
a tedyciste¢ rozumovém zaklag zbaveném jakéhokoli prvku zkuSenosti. Podle
ného to jediné, co lze ozt za ,dobré” je dobra e, ktera chce jednat podle
své povinnosti. ,Moralni hodnota jednani nezaledytv nasledcich, které se z
ného atekavaji“ a ,gednmetem (nasi) Ucty je vykiné zakon, ktery si sami a jako
zakon sam o s@mutny ukladame*.

Deontologie v této krajni podélje tekem itiznych namitekNapriklad proti
zékazu |1zi se namitd, zdea teroristowtlovek naopak nesmi mluvit pravdu a
podobrg. Max Webernamital, Zze pnejmenSim politik musi brat ohled na
nasledky svych rozhodnuti a zastanci utilitarisraudemnivaji, Ze dobré a zlé
Ize rozliSit podle éekavaného uZzitku (pro sebe, pro obec, viast aldnze tak
jako krajni etika povinnosti vede k absurdnirislédiim, plyne z krajniho
utilitarismu podobd nebezpéna a nefijatelna zasada, Ze ¢al swti
prostedky”.

AvSak esto uvedené postoje sjamji na preferenci dakého principu
(pfirozenopravniho, normativistického, sociologickéhd) bylo tomu steja

v minulosti poslednich desitek let. S vyjimkou obtlelady totalitnich systéin
(fasistickych, prvotnich fazi komunistickych rezimNa tyto uchylky reagovali
pravni filosofové, jakym byl nafklad Gustav Radbruch a jeho koncepce,
vyjadiena znamou ,Radbruchovostou” o podmigném primariatu pozitivniho
prava.

V posttotalitni reali poslednich cca 20 let obe&cmizi hodnotové vnimani
vSeho (spravedinost, zdravi, ¥kthi, rodina, pravni jistota), tedy také principy
zanikaji, nahrazovany racionalitou, populistickauizaci (neplést si s pojetim
sociologické funkce prava), sobeckou sebeprezenkhgbovou subkulturou



kamarad, spoluzak, lobisti, fotbalisti, vyznav&a détské pornografie apod.),
piipadré vyslovenou manipulaci /politickou, mocenskou, skapou/. Ve byva
casto skryto za fraze, dnes zejména poeipé globalni krizi, kterarpdstavuje
pro tyty struktury hotové dobrodini. Jen tak je m®&ZZe napklad misto
principu ochrany sociatn slabych (dti, rodin s dtmi, dichoddi, Urednika
/neplést si s byrokraty na vysokych funkcich ke obecném marasmu zjévn
profituji/, witela) je adorovan formakhrovny dopad krize na vSechny — bez
ohledu na to, Ze ve skuteosti se jedna o kestné a velmi nerovné é&ovani
nejslabSich jen proto, Ze z demografického hledig@ory nadchto skupinach
generuji nejutsSi profit pro statni rozget. Viadk pripadi je princip dokonce
zesngShovan, dehonestovan, kategorizovan jako produkt iodti
marginalizovan, démonizovan apod.

Deontologie nebo deontologicka etika je v pragského interpreta (i dvce)
prava ve vSech ffpadech getu s moci degradovana do podoby loajalni
uvédomslosti. Cesky soudce (statni zastupce, advokat, pedagogikpale
ukryva za hradbou frazi o odpaminosti (Mici obcanovi, statnimu rozptu,
budoucim generacim) jen proto, aby misto zoddogho a kvalifikovaného
profesionalnino vykonu mohl (zb&b) produkovat jeho loajalitou k moci
deformovanou variantu.

Dobry piklad hodnotového vyprazéni justcniho stavu poskytuje historie
etickych kodex ceského soudnictvi. Vychazime ztoho, Ze ijgbda rjaky
kodex mit pra¥ jen proto, abychom mohli vSude u¢dze kodex mame; ne ze
bychom rjaka pravidla (principy) citili jako vnihi potebu. Zasti proto se
z naSich produkit vytraci kazda konkrétnost s faleSnym pikém, Ze by mohla
byt zneuzita! Kéz by byla, ckib by se mi nékdy rici! NaSe produkty a postoje
tak, v nazn&nych souvislostech, reflektuji mravni oflgst vic, nez
kdybychom neréli zasady Zadné.

Disledky bidy principa prava

oziveni dehonestujicich kauz_s obracenim kauzalitieba justni mafie jako
pricina bidy justice, nikoli jako jejitisledek

prenaSeni viny- funkénost nedomyslenych koncepci musi realizovagtiob
politickych exhibici, a to za cenu extrémniho U6iiz treba vikendové sény

na Gadech prace vigledku novel socialniho zakonodarstvi, skokovyusiar
prace s elektronickymi platebnimi rozkazy apod.)skZ plyne autaim,
odpowdnost nesou interpreti i@dnici rada z nich byla exkomunikovana nebo
alesp@ odvolana z funkci/, soudci, soudniednici, asistenti soudy Jinymi
slovy, autdi Spatnych koncepcitstavaji bez viny a naopak ziskavaji politické
body, potrestani jsou nevinné i a to dvakrat — jednou zvySenou intenzitou
prace, podruhéfifpadré nezaslouzenym trestem za chyby funkce, na kterych
nemaji zasadni podil




atrpnost medii Prestoze se jedna o nebeapg stav, hrozici &elow prenist do
negativni kampah proti justici, pro budouci vyvojipce jen jista nage —
alespa se o problému z&na mluvit

paralyzujici dopad populistické varianty lidskychéw (obavy z véejnosti,
rezignace statu niadu autentickych povinnosti statu /vykon rozhodnutkon
trestu/, nezfisobilost rozpoznat dobro a zlo — fakticky neznademeglence ESLP,
filozoficky 1 pragmaticky odliSujici vyznamné a bgznamné fibehy —
porovnejte £eskym formalismem a puristickymi excesy.

ztrata edstavy o osobnosti soudcBowasné varianty vydyovych fizeni na
soudcovské funkce postradajirdz na osobnost kandidata, vychazeji z kriterii,
postavenych na spekulacich nebo zatajenych motivakibncepce se n#klad
vibec nezabyvaji Uvahou, zda soudceniZen byt ¢lovek s vynikajicimi
pravnimi znalostmiieba z celého s$ta, pokud neni obeénvzclany, moudry,
ukazrény a zkuSeny z Zivota mezi lidmi. Ngdceské justice mohou byt mladi
soudci, ale nemohou dovat jeji sodasny vyvoj.Clovék bez socialni zkuenosti
nemize pisobit jako mravni autorita jiz proto, Ze neniugpbily sdm sebe
ochranit ged psychickou automanipulaci usledku néhle probuzenych
oc¢ekavani a getu s zivotnimi zkouskami.

Spole&nost a jeji stav

. Princip obech nahrazen racionalitou (zpochym Ucty ke sté, vzdlani,

k lidem obecn - raciondlg nepohodiné; bezohlednd sobecka ¢iliewnost,

piecaiovani formalniho osobniho G&fhu — zCist¢ racionalniho hlediska
efektivni)

. Informace misto vz#lani (wikipedie, e-learning) — povrchni reakce,atdr
historické partti, neschopnost sledovat podstatu a dlouhgg@dldopad fiznych

novot

. Ve jménu racionality technologie za kazdou cenuw@lovsky stat?)

V podstat ceského soudnictvi je dnes mnoho aspekfstaveno Spatn
Znicujici kariérismus jetrvava a zakonery. 314/2008 Sb. byl jeStposilen,
vSeobecna krize prinaip Usti v hodnotové vyprandvani postaj soudd,
jejichz ochrana zarovie klesa na historické (demokratick€) minimum,
systémove chyby doktrinygtrvavaji, steja jako elitdéské vnitrojusiéni vztahy.
(Profesni) etika zmizela ze zorného pol&ujici hodnota osobnosti soudce je
atrpré glosovana a zejména nahrazena konstrukci insttutez ohledu na
riziko zklamaného gekavani véejnosti.

VSeobecs plati, Ze nezname sami sebe ani své okadaisldalkem je inklinovani
ke schematismu, povrchnimu hodnoceni, tbwani druhych, provazené
absenci z§tné vazby.



Vychodisko pro justici?

Rozhodr jim nemize byt primarg znena instituci. Na neznaméig justice
nelze projektovat a budovat sofistikované instifuteba NejvySSi radu
soudnictvi.

Nejprve je nutné zpevnit zaklady a to je getergroblém. Sotasné profesh
aktivni generace pro takovy ukol nemaji stabilizealemokratické reflexy,
jsou deformovany kariéristymi touhami acktefi) neukotvenou sebédcrou,
ktera neni korigovana Zzivotni zkuSenosti. Pddpoabsenci princip vede
popsany stav k frustraci a zkratkovitym Zé&im. Nejhit jsou na tom ti, kdo se
neustale boji, vSeho a vSech. To neni dobry zgkiadeformni Gvahy.

Realisticky gistup veli (konén¢ po dvaceti letech) stabilizovat systénietns
ostrakizace jeho prohnilych tidlenochi, vSehoschopnych kariénistdevétnich
funkcion&i), nastavit povinnost bez vyjimek respektovat pitkviry, odstranit
faleSné pedstavy o smyslu soudcovskych rad na udrovni jethyoth stupit
jurisdikce vyngnou za zvySenou manaZzerskou odjumost gedsed soudh.
Tedy je nutné z#t dikladnou sociologickou analyzou justiho stavu a
kvalifikovanou analyzou povinnosti {gtreé dikladné indexace jednotlivych
piipadi — k tomu mame dobré informacieha z Nizozemi). Az budeme znét
potencial sotasnosti, teprve fiteme kvalifikovas uvazovat o budoucnosti.
Ignorovat tuto etapu znamend se neustale vracetzavatek, respektive
pohybovat sv kruku, od voleb k volbam. To je ovSewit politiky, nikoli
soudnictvi...



CODE OF ETHICS FOR THE BEHAVIOUR OF BULGARIAN
MAGISTRATES

THE MAGISTRATES WORKING IN THE JUDICIAL SYSTEM OF THE
REPUBLIC OF BULGARIA

Guided by the understanding that rules on the ethical behaviour of
magistrates are an important factor for:

e developing higher public confidence in the judicial system;
e protecting human rights and upholding the rule of law;
e preventing and limiting corruption in the judicial system.

undertake as their commitment before Bulgarian society the requirement to
comply with and introduce in their professional work and in their personal
life the rules of ethical behaviour described herein.

The Supreme Judicial Council, as the highest administrative and guidance
body of the judicial system in Bulgaria, shall adopt the CODE OF ETHICS
FOR THE BEHAVIOUR OF BULGARIAN MAGISTRATES and shall be
mainly responsible for the implementation of the rules of behaviour
enshrined in it in the magistrates” work and personal life.

FIELD OF APPLICATION

The Code of Ethical Behaviour shall apply to all judges, prosecutors and
investigators, members of the Supreme Judicial Council, inspectors at the
Inspectorate of the Supreme Judicial Council, referred to hereinafter as
Magistrates

SOURCES

This Code has been drawn up in compliance with the Constitution of the
Republic of Bulgaria, the Judicial System Act, the recommendations of the
Committee of Ministers of the Council of Europe on the status of judges,
prosecutors and investigating authorities as well as with all other national
and international acts which regulate the work of magistrates in the Republic
of Bulgaria.



Section I
MAIN PRINCIPLES

The main principles establish the standards and draw the framework for
regulating the magistrates’ behaviour both at work and outside it.

INDEPENDENCE

In the meaning herein independent shall be a magistrate who in the course of
performing his/her official duties is guided solely by his/her inner conviction
and the law and does not succumb to pressure, threats, incentives, direct or
indirect influence by representatives of any other power — public or private,
internal or external to the judicial system.

IMPARTIALITY

Impartial shall be a magistrate who establishes the truth of the facts solely on
the basis of an objective analysis of the evidence in the case, creates
conditions for equality between the parties and their procedural
representatives and avoids behaviour which might be accepted as offering
privileges, predisposition, bias or prejudice based on race, origin, ethnicity,
gender, religion, education, beliefs, political affiliation, personal or public
status or property status.

FAIRNESS AND TRANSPARENCY

Fair shall be a magistrate who, within the general and abstract norms of the
law, takes into consideration the specificities of every individual case and
decides it on the basis of criteria related to the general human values and the
values of the democratic legal order.

Transparency in the magistrate’s actions and acts is a guarantee for the
fairness of the decisions made by him/her.

CIVILITY AND TOLERANCE

Civil shall be a magistrate who through his/her actions and acts always
expresses the respect he/she owes his/her colleagues, citizens, lawyers,
parties and the other participants in the proceedings.



Tolerant shall be a magistrate who is open and patient to hear and perceive
new or different arguments, opinions and points of view.

HONESTY AND PROPRIETY

Honest shall be a magistrate who outside the law does not accept tangible or
intangible favours which might place in doubt his/her independence and
impartiality.

Propriety means refraining from any actions that might compromise the
magistrate’s honour in the profession and in society.

COMPETENCE AND QUALIFICATION

Competent and qualified shall be a magistrate who is well-trained, who
knows the normative framework of the Republic of Bulgaria and European
Union law and has developed capacities and skills to apply them correctly.
Competence and qualification are a prerequisite for the proper
implementation of the magistrate’s responsibilities and for his/her
professional progress.

CONFIDENTIALITY

Confidential shall be a magistrate who is discreet and keeps as official secret
the facts or information that he/she has become aware of in the course of the
implementation of his/her official duties.

Section 11

RULES FOR ETHICAL BEHAVIOUR ENSUING FROM THE MAIN
PRINCIPLES

1. Rules for ethical behaviour ensuing from the principle of
INDEPENDENCE

Independence is a prerequisite for establishing the rule of law and a
guarantee for protection of the fundamental human rights and constitutional
values.

APPLICATION
1.1. The magistrate shall exercise his/her powers and make decisions solely
on the basis of the law and his/her inner conviction;




1.2. The magistrate shall not allow and shall not succumb to any external
influence, pressure, threats, direct or indirect interference in his/her work
regardless of their source, cause or reason;

1.3. When making decisions the magistrate shall be independent and shall
not be influenced by the opinions of his/her colleagues but shall not take
actions that might infringe upon their independence;

1.4. With his/her actions and behaviour outside the office the magistrate
shall protect and establish in society the concept of independence of the
judiciary and shall not succumb to influences — direct or indirect — by
whatever power — public or private, internal or external to the judicial
system.

1.5. The magistrate shall be obliged to inform the judicial authorities and the
public of any attempt to infringe upon his/her independence.

2. Rules for ethical behaviour ensuing from the principle of
IMPARTIALITY

Impartiality concerns equally the acts of magistrates on the application of
material and procedural law and ensues from the right of the participants in
the proceedings to be treated equally.

APPLICATION

2.1. The magistrate shall respect the dignity of any person both when he/she
exercises his/her official duties and outside the office and shall not allow
preference, bias or prejudice on the basis of race, origin, ethnicity, gender,
religion, education, beliefs, political affiliation, personal or public status or
property status;

2.2. The magistrate shall uphold his/her impartiality also in the cases when
in society there are strong sentiments or sympathy or antipathy towards the
participants of proceedings pending before him/her and shall decide the case
solely on the basis of the facts and the law;

2.3. The magistrate may not make public statements or comments on cases
pending before him/her through which the outcome of the case is prejudged
or an impression is created of bias or prejudice. Outside the courtroom
he/she may not discuss such cases in front of other participants in them,
lawyers or third parties, save for the cases provided for by law;

2.4. The magistrate shall behave in a manner that would not give grounds,
directly or indirectly, his/her consideration of specific cases to be
challenged;



2.5. The magistrate must respect the rights of the parties to express opinions,
to make allegations and objections within the proceedings in which they
participate;

2.6. The magistrate shall not give consultations on legal matters.

3. Rules for ethical behaviour ensuing from the principle of FAIRNESS
AND TRANSPARENCY

The requirement for fairness ensues from the impossibility to regulate all
cases and relationships occurring in life through legal norms.

The requirement for transparency ensues from the constant need of society
to be convinced of the legality and fairness of the magistrates’ acts and
actions.

APPLICATION

3.1. The magistrate shall enact his/her decisions only after he/she is
convinced that they are fair within the law for all participants in the
proceedings. He/she shall be particularly attentive when deciding matters
related to freedom and the reputation of citizens;

3.2. Where the law gives the magistrate the option to decide certain matters
on the basis of judgment the guiding principle for him/her shall be the
requirement for fairness;

3.3. In compliance with the requirements of the law the magistrate shall
provide the public with useful, timely, comprehensible and proper
information;

3.4. The magistrate shall guarantee within the law publicity of his/her
actions and decisions taking care at the same time not to infringe upon the
legal rights and interests of the participants in the proceedings;

3.5. He/she shall present to the public, personally or through the media, the
grounds for his/her decisions on cases that represent public interest and at
the same time he/she shall avoid behaviour and actions that may be
interpreted as self-promotion or excessive quest for public recognition

4. Rules for behaviour ensuing from the principle of CIVILITY AND
TOLERANCE

The requirements for civility and tolerance are based on the morality and
upbringing inherent to the magistrate and contribute both to the better
implementation of his/her official duties and to the more -efficient
functioning of the judicial system itself.




APPLICATION

4.1. The magistrate’s behaviour in society should be based on good manners
and good conduct and in public and official contacts he/she shall be
courteous and polite;

4.2. The magistrate shall be honest, polite and civil both in his/her work
and in personal life and shall treat people with respect and shall abide
by their rights and freedoms;

4.4. Relations with colleagues between magistrates and employees in the
judicial system, regardless of their place in the official hierarchy, shall be
based on mutual respect and tolerance through abstaining of any behaviour
that damages the reputation of the judicial authorities.

5.  Rules for behaviour ensuing from the principle of HONESTY AND
PROPRIETY

Honesty and propriety have substantial importance for the trust in, the
reputation and the overall work of the magistrate.

APPLICATION

5.1. The magistrate may not receive favours from third parties which
could reasonably be perceived as a result of compromise with his/her
honesty and fairness in the course of exercising his/her professional
duties.

5.2 The honest magistrate shall not sneak and shall not plot against
his/her colleagues and employees and shall express his/her positions
openly.

5.3. The magistrate shall avoid acts and actions that are at variance with the
views of propriety existing in society;

5.4. In his/her public and official contacts the magistrate shall not be entitled
to use his/her official position or his/her powers with the aim to obtain
personal gain;

5.5. With his/her personal conduct and sense of responsibility in his/her
official and unofficial work the magistrate shall set an example of high
morality and propriety;

5.6. The magistrate shall refrain from any actions that might compromise
his/her honour in the profession and in society;

5.7. The magistrate must have irreproachable reputation;

5.8. The magistrate shall be consistent and unswerving in complying with
the legal and ethical norms;



5.9. In his/her career development the magistrate shall not use personal
contacts (connections, intercession) neither shall he/she act in a manner that
damages his/her dignity.

6. Rules for behaviour ensuing from the principle of COMPETENCE AND
QUALIFICATION

The requirement for competence and continuous qualification of magistrates
ensues from the right of the participants in the proceedings and of society as
whole to receive lawful legal acts.

APPLICATION

6.1. The magistrate shall perform his/her official duties as a matter of
priority before any other activity.

6.2. The magistrate must strive to enhance his/her professional qualification
and training and must take the necessary measures to maintain and increase
his/her knowledge, skills and personal qualities for the proper exercise of
his/her powers.

6.3. The magistrate should be informed of the respective novelties in
domestic and international law.

7. Rules of behaviour ensuing from the principle of CONFIDENTIALITY
Confidentiality ensues from the need to protect the rights of the parties and
their relatives against illegal use of information and data;

7.1. The magistrate shall be obliged to be absolutely discreet and in his
social communications and personal life to keep official secrets in relation to
the facts or information that he/she has become aware of in the course of
performing his/her official duties and to require this from the judicial
employees.

7.2. The magistrate may not use illegally the information that he/she has
become aware of in the course of performing his/her functions;

7.3. The magistrate may discuss legal matters from the point of view of
principle and in such cases he/she shall be obliged to keep in confidence the
specific facts in the files and the cases on citizens’ personal lives and ones
that harm the interests of persons or their reputation;

7.4. The magistrate shall not be entitled to express publicly a preliminary
position on specific files or cases;

7.5. The magistrate shall be free to express personal opinions in the media
on any issues which are not expressly prohibited by law;

7/6. The magistrate who is a member of a collegiate body must keep in




confidence the proceedings therein.
Section III

SPECIFIC RULES FOR ETHICAL BEHAVIOUR OF
ADMINISTRATIVE HEADS

8.1. The magistrate who is in a leading position shall treat his/her
subordinate magistrates and judicial employees with respect and
consideration for their personal dignity and shall not allow or create an
impression of favouring anyone.

8.2. The magistrate in a leading position shall not succumb to any pressure
and suggestions made in a manner that is inadmissible by law in cases of
appointment, transfer or career development of his/her subordinate
magistrates. Transparency of his/her actions in this respect is a guarantee of
fairness, objectivity and best selection.

8.3. The magistrate in a leading position shall attend to the organisation and
work of the office that he/she has been assigned with in a manner through
which best results would be achieved. He/she shall ensure the best possible
cooperation with the other judicial authorities and public services respecting
the specific competences of any one of them.

8.4. The magistrate in a leading position shall strive to be informed of
everything happening in the office that he/she leads in order to be able to
make the correct management decisions and to take responsibility. He/she
shall not tolerate and shall curb forthwith acts of calumniation and
intrigue.

8.5. The magistrate in a leading position shall see to it that his colleagues
and the administrative staff draw up their acts on time and shall take the
necessary measures within his/her powers.

8.6. The magistrate in a leading position shall be the main guarantor for
upholding the independence of magistrates when making decisions and for
complying with the principle of random distribution of files and cases.

Section IV
RULES FOR PREVENTING CONFLICTS OF INTEREST

9.1. The magistrate shall not allow himself/herself to participate in
proceedings when there is a conflict of interest. In case of doubt of such



a conflict he/she shall be obliged to announce the facts and, if need be,
shall withdraw;

9.2. The magistrate shall not participate in whatever way in party or
political activity and shall not become involved in political or business
circles of influence;

9.3. The magistrate may not occupy any other position, perform any
other activity or exercise a profession save for the ones provided for in
the Judicial System Act;

9.4. The magistrate shall not use his/her official position in order to
exert influence in favour of a private interest;

9.5 The magistrate shall declare incompatibility and private interests in
the cases and within the time-frames provided for in the Conflict of
Interests Prevention and Disclosure Act;

9.6. The magistrate shall declare his/her income and property under the
procedures and terms in the Publicity of the Property of Persons
Occupying High Government Positions Act.

Section V

GUARANTEES FOR COMPLIANCE WITH THE ETHICAL RULES OF
BEHAVIOUR INTRODUCED HEREBY

The main guarantor for complying and applying the provisions of this Code
shall be the magistrates themselves through their conviction, involvement
and voluntary adoption and implementation of the ethical rules of
behaviour.

The Supreme Judicial Council shall exercise overall control over the
application of and compliance with the Code of Ethics and shall take action
periodically to refresh and update the provisions provided for herein.

The Professional Ethics Commission of the Supreme Judicial Council and
the professional ethics commissions of the bodies of the judiciary shall
exercise direct and immediate control over the application of and
compliance with the Code of Ethics.

The professional associations of the magistrates shall take the actions
provided for in their statutes vis a vis any established case of violation of
these ethical rules of behaviour.



Section VI

FORMATION AND STATUTE OF THE PROFESSIONAL ETHICS
COMMISSIONS AT THE BODIES OF THE JUDICIARY

Professional Ethics Commissions shall be established at the regional courts
and prosecution offices in the regional centres, the regional and appellate
structures of the judiciary bodies, at the Supreme Court of Cassation, the
Supreme Administrative Court, the Supreme Cassation Prosecutor’s Office,
the Supreme Administrative Prosecutor’s Office and the National
Investigation Service.

The personal composition and the number of the members of each
commission shall be decided by the general meeting of each structure.

The professional ethics commissions at the bodies of the judiciary shall be
subsidiary organs of the Standing Commission of the Supreme Judicial
Council on Professional Ethics and for Combating Corruption.

Their main task and purpose shall be to provide consultations, advice, to
give opinions and positions in relation to the implementation of the rules for
ethical behaviour and in cases of conflict of interests.

The Professional Ethics Commissions of the bodies of the judiciary shall
give opinions on:

- evaluation of judges, prosecutors and investigators on the indicator
“compliance with the rules for ethical behaviour”;

- in case of disciplinary proceedings for violation of the rules for ethical
behaviour instituted by the administrative heads;

- in case of signals and complaints received from citizens for actions of
magistrates that are incompatible with the rules for ethical behaviour.

They shall contribute to neutralising and settling in the best possible way
occurring conflicts between judges, prosecutors or investigators.

They shall notify the Standing Commission of the Supreme Judicial Council
on Professional Ethics and for Combating Corruption in case of serious
violations of the rules for ethical behaviour by judges, prosecutors or
investigators.
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CLARIFICATIONS:

Private power — bearers of private power, in the meaning herein, shall
be citizens that have no employment or official relationships with a
government or municipal body, legal person or organisation.
Magistrates, in the meaning herein, shall be judges, prosecutors,
investigators, members of the Supreme Judicial Council, inspectors of
the Inspectorate at the Supreme Judicial Council.

Other relatives, in the meaning herein, shall be relatives in direct line as
well as the ones in collateral line up to the 4™ degree.

This Code of Ethics of Bulgarian Magistrates was approved with a decision
of the Supreme Judicial Council of ......................... 2008 in minutes No.

Control over the implementation and the obligation to draw up proposals for
periodic updating is assigned to the Standing Commission of the Supreme
Judicial Council on Professional Ethics and for Combating Corruption.

11



Sudcovska etika a Eticky kddex sudcov Ceskej republike
JUDr. Tomas Novosad
viceprezident Sudcovskej uni€Ceskej republiky

Dovolte mi, abych se s Vami p&d o aktualni otazky vztahujici se k
soudcovské etice, které v posledni @®bsila jak sama Soudcovska udii,
tak také Nejvy3si spravni soudR v ramci karnéhaizeni vedeného proti
konkrétnim soudom.

Sama SU fjala Etické zasady chovani soudce, jejichz zasadriilem je, aby
poskytli voditko a ramec pro jejich chovani pykonu své funkce a také v
osobnim zivat. Kodex je rozédlen do 5¢asti, a to

a) nezavislost - kladenugiaz na to, Ze soudce musi vykonavat svou funkci
nezavisle, ficemz je sam tuto nezavislost povinen hdjit v osobinpmofesnim
Zivoteé, nesmi podléhat Zzadnym wlim, zajmam, vyhruzkanti natlaku

b) nestrannost - soudce je povinen soudit nezaajdtez pedsudk, soudce
je povinen se i v osobnim Ziwothovat tak, aby zde nebyly pochybnosti o jeho
nezaujatosti (bylo odhlasovano, Ze je neetické, mpyesky soudce zaroie
¢lenem politické strany), soudce je povinen vyvatcs& jednani,pro které by
mohl byt vyloen z projednani &ci, je povinen zdrzet se projevkteré by
mohly ovlivnit vysledek sporu

C) bezuhonnost - soudce je povinen se chovat tak,nabwiZzoval vaznost
soudcovského stavuyiprykonu funkce nefijima dary¢i jiné vyhody a to plati
také pro osoby jemu blizkéfipspra¥ svého majetku vystupuje odp@rg a
uzavira jen takové zavazky, jejichz @hh neni na djmuiddnému vykonu
soudcovské profese, své figaih zaleZitosti musi uspadat tak, aby jich
nemohlo byt vyuzivano k ovlilovani jeho osoby nebo jeho blizkychyizeni
pied soudem zachovavaisiojnost a pitadek, ke stranam, jejich zastipg
advokatim, swdkam atd. se chova zdyite, korektrg a trggliveé a stejné chovani
vyZaduje od vSech osob fi@eni z@astrenych, korektg a zdvdile se soudce
chova i mimarizeni, zejm. jedna - li se z&stnanci soudu,ipjednani s meédii je
soudce zdvily a vsticny,

d) rovnost - soudce se vyvaruje jakéhokoli projevikiisinace a pistupuje
ke vSem stegha bez pedsudk
e) odbornost - soudcovské povinnosti maji vzdiedmost ped jinymi

profesnimi¢innostmi, soudce je povinen soustéyrohlubovat své znalosti a
neopomiji prohlubovat a rozvijet i své dalSi zniakuSenosti a osobni kvality,
soudce plni vSechny své povinnosti podle svéh@p&ijho ¥domi a ¥domi.



Soudcovska unie métizen Soud Unie, ktery rozhoduje o tom, zda chovani
¢lena Unie v konkrétni situaci je v rozporu s Etickyzasadami chovani soudce.
Soud Unie ma 1Clend a rozhoduje v giclenném senatu. P poslednim
celorepublikovém Shroma&di zastupg jednotlivych sekci SU bylo
rozhodnuto, Ze na Soud unie se mohou obratit jédndtenoveé také fedem s
dotaze, zda jejich planované jednani nébmost jsouci nejsou v rozporu s
Etickym kodexem. Tato moznost se jevi jako praléjcky ji samozejme
nebude mozno vyuzit vzdy, a byl#&jata v souvislosti s konkrétniméipadem,
ktery byl na tomto Shromazdi reSen. Nkolik zejm. prazskych souédc
pasobilo jako rozhodci v ramci arbitraZznich komi&iského fotbalového svazu,
v nichz bylareSena otazkarestum hr&, jejich odnény a jiné spory z prostdi
fotbalu. Tatocinnost nebyla nijak honorovana. Po namitkach, kierees| jeden

z astniki arbitraznihatizeni, a po kritice Ministerstva spravedInostijesden

z téchto soudt oficialné¢ dotazal SU, zda je tat@innost etickac¢i nikoli. Po
celkem bodivé diskusi v pracovni skupén zabyvajici se na vytnim
shromazdni etikou bylo ¥tSinou soud& uznano, Ze jde o jednani neetické,
piicemz i podleieského zakona o soudech a soudcich soudce nésatfiijjako
rozhodce nebo zprdsdkovatel feSeni pravniho sporu. Bylo shledano, Ze
pusobeni ve sportovnich arbitrdznich komisich lzeatizrea pisobeni jako
rozhodce. V ramci dalSi diskuse pak bylo shled&®opude vhodné rozgi
pravomoci Soudu Unie, ktery se bude moci nadalgnzbi dotazy soudg
ktefi maji zajem znat stanovisko Unie jepted tim, nez se Zaou urkité sporné
¢innosti wnovat.

V nedavig dok pak vedeni SUeSilo dalSi relativé zajimavy pipad soudce,
ktery (inkoval v rekland. Slo konkréts o pfipad regionalni soukromé
kabelové televize, kterd anoncovala zahajeni svgbidani rekolika minutovou
nahravkou, v niz jfgdstavovala svotinnost a pravidelné pady, se kterymi se
budou moci jeji divaci setkavat. Kazdy #zchto pdadi byl tématicky
piedstaven, ficemZz pdad Paragrafy, ktery maripaSet divakm zpravy z
prostedi policie, soutl apod., byl pedstaven &kolika sekundovou nahravkou
soudce psobiciho v krajském &st, ktery zjevig jen pro poteby této nahravky
ockn v talaru nese haldu spislo jednaci sk kde spisy poloZi na 8y stil a
posadi se naéntak, ze jej spisy celého zakryvaji az po Giowei. Na toto
jednani soudce upozornil regionalni novireadotazoval se, zda toto jednani
neni v rozporu se soudcovskou etikoiev@zilo to stanovisko, Zze se o neetickée
jednani nejedna, samepre za gedpokladu, Ze soudceciakoval v této
nahravce bezplatn

Zajimavé pro Vas fize byt také, jakym Zsobem probihaji €R karnéatizeni

se soudci pro poruSeni povinnosti danych jim zdkopesoudech a soudcich,
piicemz tyto povinnosti jsou obdobné povinnostem uvegdery Etickém
kodexu. Karna fizeni probihaji u NejvysSiho spravniho soudu, jsou



jednostupiova, senaty sestavaji z 6 osolregsedu senatu je soudce NSS nebo
NS, jeho zastupcem soudce NSS nebo NS, dal&inem je soudce z niZSich
soudi, pak advokat, statni zastupce a osoba vykonavijiéi pravnické
povolani (¥tSinou pedagogové z pravnickych fakult). Proti vyéau
rozhodnuti nejsou Zadné opravné predky, ovSem lze je teoreticky napadnout
Ustavni stiznosti obe&rako kazdé jiné rozhodnuti obecnych siud r. 2009 i
2010 bylo podano vzdy 22 karnych nayrlv r. 2011 uz 42. Navrhy podavaji
negastji predsedové soud a ministr spravedinosti, nejvytykgaim
pochybenim jsou ftahy viizeni. Za dobuinnosti karnych senétu NSS, tj. od
listopadu r. 2008 byl odvolan jeden soudce za dieib pfitahy. Z pravniho i
etického hlediska se karné senaty v posledni dabyvaji nejvice otazkou,
jakym jednanim mize soudce naplnit skutkovou podstatu karného péavin
ohrozenim dvéry v odborné rozhodovani sauydtedy zda a jak postihovat
neodborné soudce, aniz by tim byladaota jejich nezavislost v rozhodovani.
Tyto Uvahy se zniuji dlouhodols a dosud nebylo vydano Zzadné rozhodnuti,
které by se zabyvalo konkrétnintigpmdem. | mezi soudci existuji na tuto
problematiku mnohé nazory, které jséasto zcela protialdné. Zajimalo by
mne, jaké zkuSenosti s touto problematikou magtast

Z jinych aktuélnich rozhodnuti karnych senat posledni doby tykajicich se
etiky soudce jsem vybral nasledujici:

1) Soudkyré Krajského soudu v Benbyla zpro&tna karného obvini pro
skutek, Ze z budovy soudu vynesla 4 soudni spigyé¢ kratkodob ponechala
bez dozoru v nakupnim centru na parkovisti, spisgyly odcizeny a uz se
nenasly, mla tim byt dle navrhovatele naruSen@vé&a v soudnictvi a
poSkozeny zajmy dastniki fizeni - Karny soud shledal, Ze obé&cneni
zakazano spisy vynaset z budovy soudu, zejm. ps&udci z dvodu vysokého
pracovniho vytizeni hodlaji agendu zpracovavatmalopo provedeni nahravky
z parkovist vysSlo najevo, ze tasSku se spisyélan soudky® sebou p
nakupovani a jendhem nestzeného okamziku nakladani nakupu do vozidla ji
taSka byla zloglem ukradena; Karny soud uznal, Ze takové jednéndlsyre
neni karnym proviénim

2) Soudce Mstskeho soudu v Praze komentovdl jednani rozhodnuti
odvolaciho soudu, ktery zrusil jeho prvotni rozhatilnslovy: Ja seifznam, Ze
dodnes jsem se nevzpamatoval z rozhodnuti Vrchetwau v Praze, Ja si
nevim rady, protoze mam postupovat podle trestrdta, ale prostten ukon ja
neumim provést resp. zakon nic takovéhoripepiSti. J& se chci omluvit dima
pritomnym pafdm, protoze toto skud@é nema obdoby, Provedeme tady cosi,
CO nema oporu v zakeénco je uplg k nicemu, ale uspokojime ting&i ego, Ja
vam to slibim, protoze ja uz bychi odmitl jednak ze sebetldt Saska a
jednak @lat Saska z ¢koho dalSiho. NSS shledal, Ze sice toto jednandc®u
nebylo etické, avSak nedosahlo intenzity karnélavipéni, zej. s ohledem na



skut&nost, Ze nebylo pouzito vulgariém Slo o rkolik slov v ramci
nékolikahodinového jinak korektniho jednani, Slo gimgcné nahodilé jednani,
které nebylo zfisobilé ohrozit po¥st nebo dstojnost soudu.

3) Soudkyrg OS Chomutov byla zpragta kdrného obvimi pro mnohaleté
praitany (aZz osmileté!) v deseti &mnskopravnich &cech - vyznamné
rozhodnuti, nebwzohlediuje zcela neusrné zatizeni soudna tomto soud a
objektivni nemoznostinit Ukony plynule a bez jtahi. Dokonce se soud
zajimal o moznost vypracovani posudku z oboru picygieny k otazce, jaké
mnozstvi prace je jiz pro soudce "nehygienické"ztgravi Skodlive; fedni
odbornice v této oblasti vSak soudwlgd, ze v oboru hygieny prace nelze
vypracovat znalecky posudek na miru psychickéhdzemit soudce; bylo
provedeno jiné rozsahlé dokazovani + zde moznoizmizhodnuti US.

4) soudkyrg OS Tachov byla uznana vinnou, Ze neoznamilaody pro své
vylouceni z ji projednavanécéui - exekuce, v niz byl povinnym jeji syn.
Dotazovala se nejprvergd ndizenim exekuce ifslusného exekutora, zda uz
nebyl dluh uhrazen, teprve po jeho uhrazei predlozila s tim, Ze je veéui
podjata; soudky® timto svym jednanim ohrozila adéru v nestranné
rozhodovani souda byla potrestana srdzkou z platu ve vySi 15%aia desti
meésial.



Judge's and prosecutor's ethics in France: a common law ?
Christophe SEYS
vice-president in the Tribunal of RENNES
president of the Interregional Specialized Court of Rennes ( J.I.LR.S)

distinguished members of the high courts and Council,

high rank judges an prosecutors

distinguished representatives of the associations of magistrates
Mister the director of the academy

dear colleagues

ladies and gentlemen

I am very honoured to be among you for this international conference and
I sincerely thank our hosts for giving a french judge the opportunity to take part
in your exchanges by making a modest contribution with some words on the
french contemporary approach of legal ethics.

So, the topic of my speech is “judge's and prosecutor's ethics in France: a
common law?*

I can imagine that this title might surprise you. It is a fact that in many
european countries, ethics is a law common to all judges. Is it to say that in
France some magistrates are not liable to the requirements shared by all
democracies ?

Actually not. But as you may know, a french particularism exists, due to
the fact that the two professions - the prosecuting one and the judging one - are
assumed by professionnals who belong to the same constituent body, and,
what’s worse on some people’s view, a magistrate can, during the same career,
in turns be appointed a judge or a prosecutor, not by the same time, of course.

The question is thus to know if judges and prosecutors share a common
ethics or not.

Before bringing them up with you, I will briefly present to you the french
judiciary body and make a short recall concerning the obligations required from
all the agents of the public power, lato sensu, ie in the broad sense. I will tackle
terminology issues, which appear fundamental to me, and then study the content
of these concepts in France.

Eventually, I have to point out that my remarks concern only the judges of
what we call in France “ the judicial order” , i.e. the judges and prosecutors, who
treat the whole of criminal matters and the whole of the civil litigation of
ordinary law,

and to tell the truth the only ones who can claim to match the now well known
criteria of the European Convention of human rights . As to know if this claim
is relevant and fully justified is another story. Indeed, if the status of my



colleagues from the administrative courts doesn't match these european rules,
I'm convinced that they are as independent as I can be.

1 BRIEF PRESENTATION OF THE FRENCH SYSTEM:
ONE MAGISTRATURE FOR TWO PROFESSIONS

The current status of the magistrature has been issued on december 1958,
it 1s concomitant with the adoption of the 5th Republic Constitution in October
1958. This Constitution contains two innovations, by proclaiming on the one
hand that the president of the Republic is the guarantor of the independence of
the judicial authority, and by devoting on the other hand the principle of the
irremovability of the judges, not the prosecutors. It also gives the judge a
general mission of protection of the freedom of the individual and creates a
High Council of the Judiciary, charged with a double function, namely
contributing to the management of the magistrate’s career and assuming the role
of a disciplinary court. It is to note that if this constitution mentions legislative
power and executive power, in reference to the theory of separation of powers, it
doesn’t refer to a judicial or judiciary power but to a judicial authority, and this
terminological choice has nothing to see with chance.

Nevertheless, if the High Council, has been assigned to watch over the
respect of the status of the judiciary, its role is limited. The ministry for justice
remains indeed qualified for the practical management of the magistrate’s career
and for the initiation and the instruction of disciplinary proceedings. The High
Council of the Judiciary has to give an obligatory opinion concerning the
projects of nomination of all the judges and an advisory opinion concerning the
public prosecutors one’s and, as I said, it is the disciplinary court for judges and
prosecutors.

Comprising representatives of judges and prosecutors and personalities
from the civil and political world, the controversial composition of the High
Council changed over time: the last reform provided that magistrates are
minority in the Council.

This way, two different professions fulfilled by members from the same
family coexist in the french courts : judges and public prosecutors.

The basic criterion of distinction between their respective status is
hierarchical subordination : because he is in charge of the protection of the
freedom of the individual, the judge is independent and irremovable, as the
Constitution envisages it, whereas the public prosecutor obeys a hierarchy
whose head is the Minister of Justice.

This institutional structure is very controversial, all the more since the
ECHR ruled in some recent decisions that the french public prosecutor was not
an independent magistrate according to the Convention. These decisions
strengthened the opinion of those in France who believe that the two professions
must be separated once and for all. The question of the status of the future
French Prosecution is much more delicate: some consider that hierarchisation



must be increased, while others think that it is necessary to create an
independent prosecutor of the Nation, which would become the chief of all the
prosecutors in France.

The future is uncertain for if we are currently in France in the middle of
the presidential election campaign, it doesn't look like this subject, however
important, worries the candidates.

2 GENERAL RULES APPLICABLE TO THE STATE EMPLOYEES and
public decision maker

Just like all the people who work in the name of the State or as civil
servants, the magistrates are subject to certain rules whose violation is penally
punished. Admittedly, they are penal legal rules but like the negative of a
photograph they let us define a certain number of principles commanding the
action of this people : integrity, probity, respect of the professional secrecy, use
of one's power in the sole public interest, absence of any public demonstration of
opposition to the State, prohibition of the questioning of the republican form of
government

Thus the French criminal law punishes the various cases of corruption,

trading of favours, breach of professional secrecy. It foresees in some cases that
the quality of state employee is an aggravating circumstance for numerous
offenses. Regarding magistrates themselves, some more specific offences punish
deviant professional behaviours like arbitrary detention or the diversion of seals.

At last, but we're already much closer to the subject that interests us, the
specific rules applicable to each body of the State also find their expression and
their punishment in the disciplinary responsibility.

A more detailed would be pointless here, for if the judge is indeed
subject to rules about criminal and, in some circumstances administrative
responsibility, no study could exhaust the subject. Even by adding to all this an
examination of the judges' disciplinary responsibility, we couldn't examine all
sides of the question. Indeed, some rules exceed these frameworks and their
violation, by affecting the judge's reasoning, is likely to influence the contents of
the decision and thus the fate of the parts, but not the judge's, like a blatant
criminal or disciplinary offence would. In this case, the only protection against
these breaches of duty, painless for the judge but very detrimental for the
litigants, lies in ethics and in the opportunity given to the parts to denounce
these failures when visible. Because one of the fundamental characteristics of
the judiciary profession is that the judge's point of view will eventually result in
a decision, which will form like a screen between him and the individual. In
fact, the french Court of Cassation very logically considers that the
independence of the judges explains why “their jurisdictional decisions shall not
be criticized, but by the only exercise of the grounds of appeals foreseen by the
law”; that “this principle, and besides the principle of the secrecy of the



deliberation, prevent a legal decision from being regarded as constituting itself a
crime or an offense”.

And concerning the Prosecution, the Court has the same position “as
soon as it is of principle that the Prosecution freely takes the requisitions and
develops the observations that it believes are suitable for the good of justice”.

For all those reasons, ethics is by the same time the consequence and
the condition of the independence.

3 MORALS, ETHICS, and DEONTOLOGY

A few years ago a criminal case, called the Outreau case, after the name
of the city where crimes on children had supposedly been perpetrated, produced
massive reactions in the public opinion because a significant number of people,
who had been involved and waiting for their trial in jail, were cleared.

The Government and the Parliament considered it necessary to modify
some things in the very organization of judges and not only in the proceedings
law.

A “Commission of reflection on ethics in the judiciary” was set up
under the direction of a high magistrate, MR. CABANNES.

The report of this commission, drawn up in November 2003, contains
many interesting elements relating to our work. It initially lays down a simple
but demanding report which begins with those words :

“In a democracy, confidence in the magistrates is an essential challenge, a
condition for the efficiency and credibility of the legal system. However, the
judicial institution is at the heart of polemics: magistrates are individually
implicated, others are subject to an inappropriate publicity. Even if the
dysfunctions remain very marginal, a deficit of confidence from some people
towards justice is likely to deteriorate its public image and to compromise its
reputation of impartiality and independence. In parallel, the role of the judge has
been increased and transformed: the judge has become the ultimate guarantor of
democratic values and human rights, the citizens' expectations have increased
and their requests have diversified. *

A parliamentary committee of investigation worked on this case and
made on June 2006 a long list of proposals, among which only a few were
followed, including the need for a better definition of a certain amount of rules
framing the work of the judge and the need for working out a code of
conduct/ethics.

In 2007, a new law notably modified the working of the High Council
of the Judiciary and particularly gave him the mission to write a collection of the
ethical rules applicable to the magistrates.

The High Council then engaged with all volonteer magistrates a
reflection on a large scale about the ethics in order to prepare an official
collection which did not exist hitherto. Working groups were set up in various
regions in France.



I was personally reporter in one of these groups and it was a very
interesting experience. Our first difficulty was a terminological one and we
quickly understood that solving this problem was crucial.

I could note by listening to the previous speeches that this terminology
issue is really fundamental.

The collection of the ethical obligations of the magistrates was
eventually published in 2010. It's important to note that it is not a real Code but
a collection of guidelines. The choice was made to promote a collection of
recommandations, like guides for the daily work of the magistrates, for both
judges and prosecutors, whose violation can be a disciplinary breach, but not in
all the cases, because the question of the disciplinary fault is something specific.

The Council of the judiciary decided, but he had no real choice, that
anyone who wanted to claim because of a breach of the ethic obligations could
do it. Till now, we had hundred and hundred of claims but only one was
successful.

As I just said, we attached a certain importance to the terminology.
The first questions were related to the delimitation of our reflection: is ethics a
private or a professional moral? Is it a synonym for deontology and if not, which
elements allow us to differentiate ethics and deontology?

I want here to say something : in english, the word deontology doesn’t
exist. It seems that our english colleagues don’t make any difference between
ethics and deontology. Our german colleagues make a difference between
Berufsethik, on the one hand, which is the word for deontology and means
exactly profesional ethics in french and Ethik, on the other hand, which means
ethics, and has a more extensive signification.

It's important to say that the global behaviour of the magistrate has to be
appreciated refering to his penal responsibility, his disciplinary one, his
deontological duties and his ethics. Generally, a penal breach or a disciplinary
fault is at the same time a deontological or ethic breach, but a disciplinary fault
i1s not necessarily a penal fault or a deontological or ethical breach. And
conversely. It mean's that the field of ethic is more extensive that the field of
professionnal ethic, even if it has to see with profesional questions.

Indeed, the authors of these different works I did before enumerate
considered that morals is essentially made up of principles relating to the good
and the wrong, making it possible to qualify and judge the human acts. They are
often universal laws applied to all human beings and constraining their behavior,
as for instance the respect due to the individuals, the obligation to treat them like
equals, the absolute refusal of the suffering inflicted without reason. These
principles constitute the common base of the liberal democratic cultures. Some
of them have been translated in status, others kept their own nature of moral
rules. In this case, what distinguishes them from legal rules, is the lack of
codification and of public punishment: only the guilty conscience and the social
disapproval prevent a disregard of the moral standard.



Professional morals is a different thing already: the universal values
and the general moral rules are obviously binding the members of the judiciary
as well as all the other individuals. However, they take a particular expression
with regards to the specificity of the mission of the magistrates, who are
entrusted with the public service of Justice: to common moral is thus associated
a professional moral. If a reflection on ethics must tackle these issues of
professional morals, asserting that ethics is only professional morals is
simplistic, precisely because of these references to the good and the wrong,
which are too vague and don't allow to take into account, for instance, the
requirements of objective impartiality of the ECHR.

If one admits that the magistrate 1is inevitably placed in an inordinate
situation of power compared to the user who entirely depends on him, the
necessity for principles expressed in a formal and explicit way is a democratic
necessity. From this point of view, the transgression of these rules must justify
punishments: it is the purpose of the discipline, which is the repressive side of
the deontology: it makes it possible to determine the breaches of deontology
repressed by disciplinary actions.

Still, things are not simple because discipline and deontology don't
entirely overlap each other. Indeed, the breaches of deontology may be the
object of a range of reactions which don't necessarily result in a disciplinary
action.

Ethics, conceived as a set of rules of conduct, includes the whole of
these elements but also exceeds them, since a set or rigid definitions would
be an obstacle to the assimilation by the judge of some requirements like
the integration of international ethical standards, or to the necessary
adjustment of his behavior to new requirements, whether circumstancial or
related to specific or unforeseen events.

Admittedly, the magistrate is initially a citizen, recipient of the
fundamental rights and freedoms guaranted to him by the national and
international legal provisions (freedom of expression, of opinion, of religion...).
It 1s necessary that he doesn't become isolated from the social, economic,
political context in which he is brought to pass judgment: his decisions must
also be adapted to circumstances, particularly in order to make the judgment the
object of a broad consensus.

But his acts are necessarily limited by the obligation of impartiality,
which must not only be observed subjectively in his heart of hearts, but also to
objectively appear as such within the eyes of the individual. Part of the
magistrate's life solely belongs to him, it's entirely private. But it's necessary to
admit that another part of his existence is submitted to other people eyes', what
the European Court of the human rights expresses in these terms “It is not
enough that justice is well returned, it's also necessary that it gives to every one
the appearance that it was well returned” In this context, the magistrate is



confronted with professional difficulties unsolved by explicit principles, with
questionings relative to the effects of his private activities upon the professional
neutrality he has to demonstrate. It is in the confrontation with these aspects of
the daily and professional life that ethics is likely to enable him to make choices.
It is in the delicate and often unpredictable issues that ethics takes its full
meaning and reveals all its requirements, beyond the simple taboos (refusing to
judge a friend, not letting one's political opinions prevail, refusing an order,
etc....).

This is perhaps the most important aspect of ethics: it is very often a
rule which does not impose something to you but leaves you the choice
between several solutions; and because this rule leaves you the choice, it
helps you at the same time to make a choice. In other words, ethics is at the
same time a rule, it is its static, normative aspect, and a way of reasoning, it
is its dynamic aspect. And when the ethical rule is absent, incomplete or
silent, which often happens, since the situations judges have to face are
infinitely changeable, the reasoning makes it possible despite everything to
reach a solution respectfull of ethics.

4 PRINCIPLES COMMON TO THE JUDGES AND THE PUBLIC
PROSECUTORS:

During many years, the HCJ, in its role of disciplinary judge, drew from
the oath and some few other provisions of the 1958 status the substance of the
requirements whose violation it punished. Thus, a common law, made up of
unwritten rules, was gradually elaborated, paradoxal situation for an organ
existing in a continental law country.

The provisions of the status are the following ones:

Firstly, article 6 contains the oath that any magistrate lends before taking
up duty: “I swear to well and faithfully fulfill my functions, to religiously keep
the secrecy of the deliberations and to act in everything like a worthy and
faithful magistrate.”

Then, article 10 lays down “Any political deliberation is forbidden within
the judicial body - Any demonstration of hostility to the principle or the form of
the Government of the Republic is forbidden to magistrates, just as any
demonstration of political nature incompatible with the reserve imposed by their
functions - Is also prohibited any joint action likely to stop or hinder the
functioning of the courts”.

Then, article 43 defines the disciplinary fault: “Any breach made by a
magistrate of the duties of his state, the honor, delicacy or dignity, constitutes a
disciplinary fault - This fault is appreciated for a member of the prosecution
with regard to the obligations arising from his hierarchical subordination.”

Finally, some particular texts envisage incompatibilities and prevent
magistrate to exercise any another civil service or any professional or
remunerated occupation, or to take part in an arbitration, or to exercise national



or european political mandates, or to exercise in a jurisdiction where he had, five
years ago, a local mandate or when its wife or husband 1is there a member of
Parliament.

At the beginning of the 21st century, it occurred that these rules were not
sufficient any more, and beyond these legal rules and the disciplinary work of
the HCJ, the works I brought up before led to the definition of a certain number
of principles which must guide the work of the judge on any assumption. I do
not want, except if you ask for it, to give too much details because I think that
those principles have been explained yesterday in a much better way that I
would do it.

- the independence:

This principle is one of the most important because it is a constitutional
right recognized to every one which notably guarantees the equality of all in the
access to justice and in front of it. This independence is an essential guarantee
for a fair trial. Guaranteed by the status of the judiciary, the principle of
the irremovability of the judges and by the principle of voluntarily agreed
promotion, independence also involves the daily work of the judge who must
refuse any pressure or external intervention. It forces to him to avoid public
standpoint and prevents him from being subjected to any commitment likely to
threaten his independence.

As for impartiality, independence must be appreciated by the judge as
much in his personal and institutional operation as in the impression he can give
of this independence.

- the impartiality:

The specificity of the missions devolved to the magistrate, the trust his
action must inspire, impose his complete impartiality. Requirement inherent to
the very notion of justice,

The impartiality can be defined as an absence of prejudices. It matches up
with a particular state of mind, as it was said, “a global psychological tendency,
consisting of intellectual honesty, respect of the citizen, ethical probity, an
aptitude to remain open to the serious considerations likely to lead to the
revision of an analysis”.

If impartiality doesn't forbids to the judge to have an opinion, it
forbids him to forge it in any other way than after a contradictory
approach of appreciation of the facts and of application of the law. Thus,
the principle of the the judge's inner conviction which exists in criminal law
is not inconsistent with the impartiality since it beforehand supposes the
respect of the penal proceedings and probatory principles.

Impartiality ethics applies don't ony apply to the judges, but also to the
public prosecutors, who in the course of their prosecutions are held to
demonstrate their intellectual honesty, respect of the citizen, ethical probity and
aptitude to consider any argument opposed to the prosecution's theory.



Lastly, without waiting to be asked to, he must spontaneously ask to be
exempted to sit or act, as soon as he is connected with a party or its proxy, or has
any direct or indirect interest, with the case he's dealing with.

- the duty of discretion and reserve

The duty of reserve lies in the abstention by the magistrate from any
demonstration of opinion likely to generate a doubt in the citizen's mind
regarding his impartiality. This obligation of reserve in confidence is laid down
in article 10 of the statutes I previously mentioned.

But the practice shows that the obligation of discretion and reserve goes
beyond the contents of article 10. This example does illustrate the fact that
beyond the statutory rule, the judge must refer to a real ethics of this obligation.
The obligation of reserve means that, if the magistrate enjoys the freedom to
adhere to a political party or a trade union, to have a religious or denominational
commitment, he must not demonstrate an active militancy incompatible with the
image of impartiality he has to offer within the city.

- the integrity

The integrity is the expression of an absolute probity. It refers to the
notions of honor and honesty. Under a more ethical angle, it calls to the
vigilance that any magistrate must have regarding all forms of benefit,
advantages or favors, including the most subtle, on behalf of anyone  This
represents an obligation which imposes choices, not only in the professional
but also in the private life and which prevents the use of his quality of judge
to obtain, for himself or even for others, any kind of advantage.

- the diligence

Diligence imposes a constant reference in the daily action to the
requirements of the public service of justice and to the interests of the citizens.
Diligence is not only a personal virtue, it also engages justice as a whole.

Diligence is not speed or haste which can be sources of mistakes, but the
necessary conscience in the magistrate that his decision is awaited and that his
negligence in the treatment of the cases can only have negative repercussions on
the parties, the image of justice and the society.

Each magistrate must thus fully devote himself to his functions and deal
the cases sumitted to him within a reasonable delay. This concept of reasonable
delay is interesting for if the ECHR mainly confers to it effects in criminal law,
the judge must, in the name of the principle of diligence, draw from it
conclusions regarding all the fields of his activity.

The lack of diligence can lead to denial of justice, which is practically the
most serious failure for a judge : it's, in the french law, the sole example of a
penal fault ( twenty years imprisonment ) a disciplinary breach and a case of
civil responsibility.

- the professional secrecy

Essential to the serene functioning of justice, to the safeguarding of the
human rights, it's also one of the essential conditions of the citizen's trust in



justice. It includes not only the secrecy of the investigation, the instruction and
the deliberations, but also every information which the magistrate is acquainted
with in the performance of his duties.

This requirement of the secrecy is an interesting example because its
contents evolved under the pressure of European standards. Recommendation
REC (2003) 13 of July 10th, 2003 made by the European ministers
committee to the Member States concerning the diffusion of information by
media related to the penal proceedings has indeed justified changes which from
now on allow the public prosecutor and his deputies, under predefined
conditions, to deliver to the media pieces of information on the investigations
and the pending lawsuits.

- loyalty:

This principle answers in fact two fundamental needs which are on the
one hand the judge's obligation to apply only the law and all the law, and on the
other hand to maintain its competence, only guarantee of a good knowledge of
the law.

In the relations to the other judges, the obligation of honesty/loyalty
imposes to the judge transparency, respect and dignity,

- consideration for others:

This principle, of recent formulation, forces the judge to maintain
relations impregnated with delicacy with all the people he has to deal with, by a
respectful behavior of people's dignity and by his careful listening to others.

Concerning the relations with others, things are very easy because
generally detectable since justice always has witnesses, namely the public, the
lawyers or the judge's assistants.

The capacity of listening is more complex but just as much important: it
supposes in the judge an intellectual availability and a real capacity to question
himself by agreeing in advance to the risk of being criticized. This obligation
forces above all the judge to understand what is told to him and to express
himself in terms accessible to the people facing him.

5 SPECIFIC RULES

The principles I enumerated must be qualified since they don't always
have the same meaning for all magistrates.

To begin with, the notion of independence doesn't always match the
principle of hierarchical obedience which applies to the Prosecution. Actually
things are far more complex and the public prosecutor must also watch his
independence, at least his independence of mind. This requirement has two
important consequences: first, if hierarchical obedience is a daily matter, any
prosecutor may demand that instructions coming from the ministry be addressed
to him in written form. The second consequence is summed up in an old French
proverb “the feather is serf, the word is free “which means that during the



hearing but only then, when he publicly talks, any prosecutor has the right to
defend an opinion differing from the one adopted in writing.

It should be added to this that the rule of irremovability is relative for the
prosecutors: if one cannot transfer a public prosecutor in another court when he
doesn't ask for it, except of course in the case of a disciplinary sanction, a
commanding prosecutor can modify as he wishes the allocation of the tasks in
his team.

Then, the concept of honesty/loyalty covers, for the Prosecution, a much more
constraining meaning than for the judge, which does not report to any chief. In
particular, the public prosecutor is held to bring back to his hierarchy any
element likely to have an interest for his mission. A lack of information is a fault
exposing his author to disciplinary proceedings. This rule of honesty/loyalty also
involves consequences regarding the rule of the secrecy, for if the secrecy of
deliberation is absolute and opposable to anyone for a judge, the secrecy of the
prosecutor is shared with his hierarchy.

Finally, the concept of denial of justice only concerns the judges. This rule
imposes to the judge seized of an issue, first to answer, then to answer within a
reasonable delay. That the answer is positive or negative doesn't matter but the
judge is held to rule, he cannot choose his cases, except if he estimates that there
i1s a reasonable motive to pass the file to another judge, for instance if he
estimates he cannot remain impartial. But in this case, there is no denial of
justice because he makes it possible for the litigant to present his cause in front
of another judge who is held to answer, like the previous one.

6 ALL THAT IS NOT ENOUGH

It is difficult to conclude such a lecture because a conclusion supposes an
achievement. Yet, experience showed that little by little, the evolutions of the
society, the growing of european rules, the appearing of new litigations,
gradually extended the field of the reflection upon legal ethics.

All that is not enough....The belonging to the European Union compel
many countries to modify their laws and rules relating to their justice since the
european treaties and conventions promote a very high level of requirement in
all the matters which concern justice an judiciary.

We do not judge alone, we always do it, nowadays, under the eyes of our
judicial neighborhoud : I have a problem, how is it in Belgium, in Germany, in
England, in Slovakia ? If this was not, many things would never have changed in
France. The best examples are the evolution of the criminal proceeding law in
all the matters refering to the powers of the « juge d'instruction » or the
management of the magistrate's career

I had my exam to be a judge 30 years ago; I saw things changing. And I
can say that this evolution can't be modified, even when the governments
sometimes themselves try to avoyd it. And, in order to contribute to this



evolution, I think that the european judicial cooperation is a very usefull tool as
much as such conferences.

All that is not enough.... The french approach of legal ethics has, at least,
one important failing : we miss an approach of the collective work of judges. A
group of judges who wouldn't be each of them independent may be an
independent court but, in this situation, if one of them can be considered as not
independent, the whole court will be suspected. On the contrary, a collection of
independent and « ethicfull » judges is not the real guaranty for an independent
court. From this point of view, the crucial question is the status. Seen from the
outside, the french status is not very attractive. But I can say that if things are
not totally perfect, french judges are independent. It can be sometimes more
difficult, you sometimes need to be brave, but it is generally true. Why ? we use
to believe that two conditions are necessary : transparency and pluralism.

We all are used to work, day by day, in transparency : hearings are public,
judgements are grounded on facts and rules. Tranparency is a real judicial value
and 1t must exist in our career : nomination, evaluation, and the education. From
this point of view, we can in France do much better, we're on te road.

Pluralism is, from my point of view, very important : the problems exists,
as we could see it in France, as soon as the career of the magistrate is in one
hand and always the same hand. I won't say that the first ennemy of the
magistrate is the magistrate but I believe that the management of the career
must be the result of exchanges between representatives of the judiciary and
other partners, but with one condition : transparency.

As a conclusion, we must thus make up our minds to plough now and
always the field of legal ethics, even if its limits advance in the same time as the
ploughshare of our doubts and of our common reflection, in order to trace
furrows for an always better justice.



DECLARATION OF WELS ON ETHICS
The Austrian Judges declare to be guided in their work by the following ethical principles:

Art. I Fundamental Rights:

Human rights and fundamental freedoms form the basis of our democratic constitutional
state. As guarantors of the rule of law, we let our behavior and our decisions be guided by
these fundamental rights. We decidedly oppose every attempt to question the democratic
and constitutional order of our Republic.

Art. ll. Independence:

We decide exclusively on the basis of statutory law and our free inner conviction. We reject
any form of unlawful exertion of influence, invitations and gifts, and disclose all attempts to
intervene. Judicial independence serves the protection of people seeking of justice, and may
never be abused as a pretext for arbitrariness or for behavior that is intellectually or socially
detached from reality. In selecting and evaluating fellow judges, we are guided according to
the criteria of the Richterdiensigesetz (Austrian Judicial Services Act) by their professional
and social abilities, and reject any patronage.

Art. lll. Self-control and Organization:

We are aware of the fact that the development of a judge’s personality has no definite end,
but requires constant further education in all fields of professional and personal qualification
for our profession. We carefully reflect where we stand, so that we can critically scrutinize our
own point of view. Our cooperation with our co-workers is borne by appreciation, honesty,
and sincere interest for their concerns. We organize our own work and, as far as we are
authorized to do so, the work of our employees proactively and with commitment.

Art.lV. Education:

Committed educational work is an essential part of the optimal selection process, but is also
vital for a positive image of justice in the general public. We train those whose education is
entrusted to us conscientiously and thoroughly, and do not abuse their labor for easing our

own workload.
Art.V. Administration of Justice:

Within the framework of the duties of judicial administration assigned to us, we work for the
cause of independent jurisdiction. We endeavor to provide and maintain the best possible
organizational conditions for independent judicial work. We strive to acquire all abilities
necessary for our organizational and managerial work.

Art. VI, Fairness:

Judicial impartiality also includes the ability to recognize one’s own prejudices and to pay
attention to the effect one’s words and actions have on others. We encounter all parties




objectively, respectfully, and equidistantly, and grant everyone a fair hearing. Discriminating
attitudes and statements during the procedings are unconditionally rejected.

Art. VII. Decision making:

Every person that applies to the court or stands before the court as a defendant may expect
from us fo enter into a case with full commitment and to take a high-quality decision. To this
end, we take as much time and decide as quickly as our working circumstances may allow.
We avoid inflicting the parties with unnecessary disadvantages by exaggerated scepticism
and immaterial formalities.

Art. VIIl. Publicity and Comprehensibility:

From time to time, jurisdiction will release a socio-political impulse, or an impulse for legal
policy, that goes beyond an individual case. This needs the perception by the general public.
We therefore strive to be generally intelligible in all our oral and written statements.

Art IX. Private Behavior:

We scrutinize carefully and critically whether our actions or statements are suitable to make
us dependent on someone, or could even only give the appearance thereof. This also
applies to our off-duty activities, as far as we can expect that this may compromise our
credibility as judges or cause our credibility to be questioned. We are convinced that being a
member of a political party or being politically active within-such a party can be detrimental to
the credibility of independent jurisdiction that is unswayable by political parties and not bound
to any interest groups and lobbies. ; S

Art. X. Social Influences:

The judicial office is a fundamental part of our political and social structure. Judicial work can
influence this structure, but is also influenced thereby. We are aware that judicial decisions
can have profound and existential repercussions for the way of life of the affected people. In
exercising our office, we therefore always consider these coherencies and handle our

responsibility conscientiously.




A) International Association of Judges (TAJ),

Report of the 1% Study Commission 4.11.2004

CONCLUSIONS

1.

Primary responsibility for good conduct and observance of ethical standards les with the
judge, himself or herself, o that his or her conduct, both public and private, is always seen to
be consistent with judicial independence, impartiality and integrity.

In contemporary society, written ethical principles (including principles of conduct/
behaviour) constitute a useful means of giving helpful guidance to members of the judiciary.
They are also useful in maintaining public confidence in the judicial system.

In some countries these ethical principles are laid down in legislation. In other countries they
are set out in non-legislative codes prepared and adopted by judicial councils, judges’

associations or other professional bodies.

Judges accept that if their independence is to be maintained, as a corollary .they must abide by
ethical principles, thereby protecting judicial independence from outside forces, both
governmental and non-governmental. Such acceptance will also promote public confidence

in an independent judiciary.

Any written ethical principles may advise against or even prohibit conduct or activities which
are, in-fact, lawfil. Those principles do so in order to ensure that judges should be above any
suspicion, and to encourage the observation of the highest standards.

Tt is essential not to confuse ethical principles with diciplinary matters. On the contrary, one
must recognise that ethical principles derive from the professional experience of all judges
and are laid down in order to advance justice generally and to contribute to the understanding
of the work of judges. Ethical principles must also assist the development of a judicial culture

which itself will contribute to social cohesion.

In principle any written ethical principles should be prepared and/or adopted by the judiciary.
However judges may take account of statements by the international community concerning
judicial ethics and also the concerns of their own national society. :

The form and content of any written ethical principles should be a matter for each country or
judicial system to decide in accordance with its own tradition and experiences. Codes of
ethics or ethical guidelines which have been adopted by various countries may be a model or
source of inspiration for other countries considering the introduction of a code of ethics or
cthical guidelines (in this regard we note among others the terms of the Charter of the Judges,
adopted by the TAJ, at its meeting in Taiwan 1999 and the Bangalore Principles of Judicial

Conduct 2002). :




B) Consultative Council of European Judges (CCJE)

Opinion No 3 on the “Priniciples and Rules Governing Judges” Professional Conduct in
Particular Ethics” (extract)

Conclusions on the standards of conduct
49,  The CCIJE is of the opinion that:

1) judges should be guided in their activities by principles of professional conduct,

i) such principles should offer judges guidelines on how to proceed, thereby enabling
them to overcome the difficulties they are faced with as regards their independence
and impartiality,

ifi)  the said principles should be drawn up by the judges themselves and be totally separate
from the judges’ disciplinary system,

iv) it is desirable to establish in cach country one or more bodies or persons within the
judiciary to advise judges confronted with a problem related to professional ethics or
compatibility of non judicial activities with their status.

50.  As regards the rules of conduct of every judge, the CCIE is of the opinion that:

i) cach individual judge should do everything to uphold judicial independence at both the
institutional and the individual level,

i) judges should behave with integrity in office and in their private lives,

iii)  they should at all times adopt an approach which both is and appears impartial,

iv) they should discharge their duties without favouritism and without actual or apparent
prejudice or bias,

V) their decisions should be reached by taking into account all considerations material to
the application of the relevant rules of law, and excluding from account all immaterial
considerations,

vi)  they should show the consideration due to all persons taking part in the judicial
proceedings or affécted by these proceedings,

vii)  they should discharge their duties with due respect for the equal treatment of parties,
by avoiding any bias and any discrimination, maintaining a balance between the
parties and ensuring each a fair hearing,

viii) they should show circumspection in their relations with the media, maintain their
independence and impartiality by refraining from any personal exploitation of any
relations with the media and from making any unjustified comments on the cases they
arc dealing with,

ix)  they should ensure they maintain a high degree of professional competence,

X) they should have a high degree of professional awareness and be subject to an
obligation of diligence in order to comply with the requirement to deliver their
judgments in a reasonable time,

xi)  they should devote the most of their working time to their judicial functions, including
associated activities,

xii)  they should refrain from any political activity which could compromise their
independence and cause detriment to their image of impartiality.




C) Consultative Council of European Judges (CCJE)

Magna Carta of Judges (Fundamental Principles)
{extract)

Ethics and responsibility

18. Deontological principles, distinguished from disciplinary rules, shall guide the actions
of judges. They shall be drafted by the judges themselves and be included in their

training.

19. In each State, the statute or the fundamental charter applicable to judges shall define
the misconduct which may lead to disciplinary sanctions as well as the disciplinary

procedure.

D) Committee of Ministers of the Council of Europe: Recommendation 12(2010)
{extract)

Chapter VIl - Ethics of judges

72. Judges should be guided in their activities by ethical principles of professional conduct. These
principles not only include duties that may be sanctioned by disciplinary measures, but offer guidance

to judges on how to conduct themselves.

73. These principles should be laid down in codes of judicial ethics which shouid inspire public
confidence in judges and the judiciary. Judges should play a leading role in the development of such

codes.

74. Judges should be able to seek advice on ethics from a body within the judiciary.



